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You parents all that children have,
And you that have got none,
If you would have them safe abroad,
Pray keep them safe at home.'
I.

Introduction

As an appellate judge in my fifth year on the bench, I can state with
certainty that no cases have affected me more than those involving the
sexual abuse of children. I have been astounded by the sheer number of
such cases that come before my court and have, at times, been disturbed
by what would appear to be low-end sentences for these, the most
appalling of crimes, perpetrated upon the most innocent and vulnerable
members of our society.
In our criminal justice system, what could be more reprehensible
than the sexual abuse of a child? Most of us would agree that offenses
involving this, the most heinous of crimes, deserve the most serious of
punishments. However, sentencing often does not support this premise.
Is this an indication of the many and varied legitimate factors inherent in
all prosecution and sentencing decisions, or is this an indication of
something fundamentally wrong with the way our justice system views
children? Could this be a reflection of the historically diminished value
our society places on children, the very members of society who are most
priceless and to whom society owes the highest obligation to protect?
This article explores this premise in the context of the sentencing
framework in Pennsylvania. An attempt is made herein to analyze the
various legitimate factors which impact the prosecutions of child sexual
abuse cases, and to address the historical treatment of children as an
alternative rationale for sentencing decisions. Finally, this article urges
the reader to reevaluate the goals and realities of the criminal justice
system in view of the abhorrent nature of these crimes and the
incalculable value of these victims, our children.
Senator Hillary Rodham Clinton, a long time advocate of our
nation's children, made the following observation:
Children are not rugged individualists. They depend on the adults
they know and on thousands more who make decisions every day that
affect their well-being. All of us, whether we acknowledge it or not,
are responsible for deciding whether our children are raised in a
nation that
doesn't just espouse family values but values families and
2
children.

1.
2.

Three Children, in A CHILD'S TREASURY OF POEMS 31 (Mark Daniel ed.,
HILLARY RODHAM CLINTON. IT TAKES A VILLAGE 1 (Simon and Schuster

1986).
1996).
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She went on to explain:
For most adults, the thought of an adult abusing a child is
inconceivable. And yet, according to a 1995 report by the U.S.
Advisory Board on Child Abuse and Neglect, two thousand children
a year die from abuse or neglect. Homicide rates for children aged
four and under have hit a forty-year high. Near-fatal abuse and
neglect leaves eighteen thousand children permanently disabled each
year, and tens of thousands of others will enter adulthood bearing the
psychological scars. One out of three victims of abuse is a child
under the age of one year. The report estimates that 141,700 infants
and children were seriously injured or neglected in 1990 alone. It
notes: "In the 33 years since Dr. C. Henry Kempe first described the
Battered Child Syndrome, more children have died from child abuse
and neglect than from urban gang wars, AIDS, polio, or measles; yet
the contrast in public attention and commitment of resources is vast."
The sexual abuse of children is even harder for us to fathom, but the
statistics are equally dire. In 1993 alone, nearly 140,000 children
were reported as victims of sexual abuse. No one can calculate how
many more cases of sexual abuse go unreported.

Sexual abuse may not leave visible bruises or broken legs, but its
injuries are profound and long-lasting. And it is often made worse by
the conspiracy of silence among adults in the home who look the
other way or refuse to believe or protect the child.

Whatever the reasons for the apparent increase in physical and sexual
abuse of children, it demands our intervention. We should start with
strong, unambivalent criminal prosecution of perpetrators. And a
child's safety must take precedence
over the preservation of a family
3
that has allowed abuse to occur.
When one's window into this cataclysm is the criminal justice
system, it seems natural to assume that the solution can be found through
the courts, and more specifically, through tougher sentencing. Indeed,
even from the vantage point of the general public, the means to address
the dilemma of child sexual abuse focuses on the seemingly obvious yet
simple approach to the perpetrators: "lock them up and throw away the
key." On reflection, however, this contemporary rhetoric and ideology
3.

Id. at 142-43.
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fails us, and the complexity of the problem becomes painfully apparent.
It is then that the intense difficulty of discovering the solution reveals
itself. While enhanced sentencing may be part of the solution, it is by no
means the answer in and of itself. Child abuse is an issue with historical
and sociological underpinnings, and, unlike many other types of criminal
behavior, carries with it alarming statistics regarding recidivism.
Tragically, it is also known to perpetuate itself, as perpetrators abuse
victims who themselves may one day become perpetrators. It is because
the answer is much more complicated than one might initially assume,
and because the consequences to our children are so grave, that further
study and treatment of this subject is desperately needed.
It is not possible to embark on a study or analysis of child abuse and
its consequences without an understanding of the historical development
of society's treatment of children. It is here that this study begins.
II.

Historical Treatment of Children
Childhood, as we know it, is a relatively new concept. Children of
previous centuries were expected to be as useful as their parents.
Many parents sought to ensure their children's future through a
practice known as indenture: apprenticing children to tradesmen or
masters to learn a trade. Indenture began when the child was quite
young and lasted into adolescence or early adulthood. Although it
was seemingly a good way to learn a future vocation, reports tell us
that masters were not always benevolent
and that some children
4
suffered from a variety of abuses.

Throughout history, children have been viewed by society as
property.5
In Colonial America, in accordance with the traditions
established by the English common law, children were considered
chattels-the possessions of their parents. 6 As children were so regarded
and were totally dependent on their parents, "[p]arents were free to kill7
children, sell them into slavery, maim them, or abandon them."
Children's circumstances were dictated by the circumstances of their
parents. For example, if adults were poor and sent to almshouses, their

4.

CYNTHIA

CROSSON-TOWER,

EXPLORING

CHILD

WELFARE:

A

PRACTICE

185 ( 3 rd ed., Allyn & Bacon, 2004).
5. See generally Barbara Bennett Woodhouse, Who Owns the Child? 33 WM. &
MARY L. REV. 995 (1992). See also GERDA LERNER, THE CREATION OF PATRIARCHY 239240 (Oxford University Press 1986) for a discussion of women as first the property of
their fathers, and, after marriage, as the property of their husbands.
6. DIANA M. DINITTO, SOCIAL WELFARE: POLITICS AND PUBLIC POLICY 337 ( 5 th ed.,
Pearson Education, Inc. 1999) (1983) (citations omitted).
7. CROSSON-TOWER, supra note 4, at 184.
PERSPECTIVE
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children went with them and often suffered neglect and even death.8
In nineteenth century America, immigrant children worked
alongside their parents, and African American children who arrived as
slaves were at the mercy of both their parents and their masters. "It was
not unusual for them to be beaten or separated from their families
according to the needs of those who owned them." 9
At the Symposium on the United Nations Convention on the Rights
of the Child, held in 1998, University of Pennsylvania Law Professor
Barbara Bennett Woodhouse made the following cogent observations:
The tenacious power of this property theory is not surprising. The
concept of human property, of which slavery was the most notorious
vestige, has ancient roots. The notion of children as their fathers'
property flowed naturally from the story of procreation as told by a
patrilineal society; according to the ancients it was the father's "seed"
which, once planted in the mother's womb, grew into his likeness
within the woman's body. Flesh of their fathers' flesh, children
rightly belonged to the patriarch, to be worked, traded, and given in
marriage in exchange for money.10
As early as 1696, the legal principle of parens patriae began to
emerge in England to formulate the statutory authorization of the
intervention by the state into the realm of the family in order to protect
the child and to justify the king's care of "charities, infants, idiots, and
lunatics returned to the chancery."' 1
The powers associated with parens patriaewere gradually expanded
to justify court interference to protect wards from the misdeeds of
testamentary guardians, and eventually to justify government
intervention to protect a child from exploitation by third parties
despite the fact 12
that his or her father was alive and able to protect his
or her interests.
Generally, however, the historic use of parenspatriae was reserved
for those cases involving the protection and control of property interests
of minors and incompetent persons. In 1847, it was reported that the
English court in the case of In re Spence upheld the intervention to
protect the child from his or her parent or guardian in the absence of a

8. Id.
9. Id.
10. Barbara Bennett Woodhouse, From Property to Personhood: A Child-Centered
Perspective on Parents' Rights, 5 GEO. J. ON FIGHTING POVERTY 313, 313 (Summer
1998).
11. PETER J. PECORA ET AL., THE CHILD WELFARE CHALLENGE: POLICY, PRACTICE,
AND RESEARCH 458 (2d ed., Aldine de Gruyter 2000).
12. Id.
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property related issue.1 3 It has been noted, however, that such
intervention, both in England and in the American colonies, was widely
used to justify state intervention in poor families, although parents in
higher income families were rarely separated
from their children except
14
circumstances.
extreme
most
the
under
It has been reported that "[a]s early as 1692, various towns and
states recognized the responsibility of local government and private
institutions to care for abused and neglected children." 5 For example, in
Massachusetts, the state used the colonial poor laws, a carry-over from
English poor laws requiring local governments to support paupers, to
provide that persons under the age of twenty-one could "live under some
orderly family government," and the city of Boston received legislative
approval in 1735 to care for neglected children through a process of
indenture where children were given to responsible families for
upbringing. Nonetheless, "local agencies generally lacked specific legal
authority for intervening in cases of child abuse until the early 1800s;
beginning in 1825, states began
to legislate the rights of social welfare
16
agencies to remove children.,
Sociologists have observed that two reform movements, the Refuge
Movement and the Child Saver Movement, influenced the exposure of
children to abuse in the nineteenth and twentieth centuries.' 7 In the early
1800s, the Refuge Movement sought to remove children from the
almshouses and place them in other institutions specifically designated
for their care. Unfortunately, conditions tended to be just as bad, if not
worse, in these refuge houses, as abuse and neglect were rampant.18 By
the late 1800s, it was not uncommon for children from poor families to
be placed in "orphan asylums," even though many of these children had
at least one living parent. While the conditions at these asylums varied,
there is well-documented evidence of widespread physical and sexual
abuse.' 9 Some commentators question whether the early practices of the
Refuge Movement were truly designed to protect children or to keep
them away from the rest of society.2 °
Historically, American parents could punish their children by
beating, or other forms of mistreatment, without fear of intervention by
the state. Prior to 1875, authorities in the United States possessed no

13.

Id. (citing 41 ENG. REP. 937) (citations omitted).

14.

PECORA, supra note 11, at 458.

15,
16,
17.
18.
19.
20.

Id,
Id.
CROSSON-TOWER, supra note 4, at 187.
Id.
Id. at 184.
Id. at 187.
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legal means to interfere in cases of battered children. Paradoxically, it
was the involvement of the Society for the Prevention of Cruelty to
Animals (SPCA) which intervened and ultimately changed the laws
pertaining to the abuse of children.
The case of "Little Mary Ellen" in New York is regarded as the
turning point in the development of American child protection laws.
Mary Ellen was a nine-year-old girl indentured to Francis and Mary
Connelly. She was whipped daily, stabbed with scissors, and tied to a
bed. In 1874, neighbors reported the girl's situation to Miss Etta
Wheeler, a church worker. Finding that there was no available means
under existing laws to rescue Mary Ellen from her tragic plight, Miss
Wheeler sought the aid of Mr. Henry Bergh of the SPCA. Citing the
premise that the child was, at the least, entitled to the protection available
to animals, the SPCA was able to obtain a writ of habeas corpus in order
to remove Mary Ellen from the home. The case was tried on April 9,
1874 resulting in a one-year prison sentence for Mary Ellen's guardian,
Mrs. Connelly. A new home was found for Little Mary Ellen, and one
year later, the New York Society for the Prevention of Cruelty to
Children (NYSPCC) was incorporated. 21 The SPCC spread to other
major American cities and was the first agency designed to intervene on
behalf of abused and neglected children.22 By 1881, authorization was
given to the SPCC to undertake investigations and assign magistrates to
protect the rights of children. The purpose of the society during those
early years was not only to protect the children but also to prosecute
those parents found to be abusive. 3
While the case of Little Mary Ellen raised public consciousness
about the topic of child abuse, decades passed with little or no attention
paid to this issue as a matter of public policy. When state intervention
occurred it was largely focused on removing children from homes where
they were being abused or neglected and placing them in orphanages and
foster homes. Abusive parents were not themselves the targets of the
state's attention, either through prosecution or through social programs.24
New York was the first state to pass legislation to protect and
safeguard the rights of children as part of the Protective Services Act and
the Cruelty to Children Act, passed in 1874.25 Although the case of
"Little Mary Ellen" was heard in 1874, criminal cases of child abuse had
been reported prior to that time. For example, in 1824, New York passed
legislation permitting child indenture in order to remove neglected
21.
22.
23.

Id.
Id. (citation omitted).
Id. (citation omitted).

24.

DiNiTTo, supra note 6, at 340.
PECORA, supra note 11, at 458.

25.
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26

children from their parents or from the streets. In 1838, a Pennsylvania
court rendered a decision to remove children from the custody of their
abusive parents, thereby establishing a precedent still followed today.2 7
Additionally, in 1840, a parent in Tennessee was charged with excessive
punishment of a child. 28 Although many states had laws on the books
protecting children, they were rarely enforced.29
Even into the twentieth century, parents' use of physical force on
their children was largely condoned by the public.3 ° Societal disregard
of the physical abuse of children is not surprising when one considers the
historic disregard for violence within the home and family:
Lack of attention to domestic violence has a venerable tradition in the

criminal justice system. Failure to prosecute abusive husbands was
not just the result of inattention, because for centuries, the criminal
law gave the husband an affirmative privilege to beat his wife in
order to provide31her with what was seen as appropriate chastisement

and instruction.

While "[t]he husband's formal privilege of chastisement was abolished
32
by the end of the nineteenth Century... wife beating continued.,
In 1935, the federal government became involved in addressing
child maltreatment, when the Social Security Act first funded public
welfare services "for the protection and care of homeless, dependent, and
33
neglected children and children in danger of becoming delinquents.,
Ultimately, however, it was neither federal legislation nor public outrage
that called attention to the widespread scourge of child abuse. Nor was it
the social reformers or juvenile
courts. Rather, the alarm bell was rung
34
radiologists.
pediatric
by
Beginning in 1946, Dr. John Caffey publicized a series of findings
that led to the "discovery" of child abuse as an identifiable "syndrome."
Although family doctors and physicians working in hospital emergency
rooms often were the first to come into contact with abused children, it
26. Id. at 459.
27. CROSSON-TOWER, supra note 4, at 187.
28. PECORA, supra note 11, at 459 (citations omitted).
29. Id.
30. DENiTTo, supra note 6, at 340.
31. Stephen J. Schulhofer, The Feminist Challenge in Criminal Law, 143 U. PA. L.
REv. 2151, 2158 (June 1995) (citing Anne M. Coughlin, Excusing Women, 82 CAL. L.
REV. 1, 40-41 (1994) (noting that the husband's right to chastise his wife stemmed from
the belief that married women suffered from a volitional disability)) (other citations
omitted).
32. Id. (citations omitted).
33. PECORA, supra note 11, at 460 (citation omitted).
34. DiNITTo, supra note 6, at 340 (citing Stephen J. Pfohl, The Discovery of Child
Abuse, 24 SOCIAL PROBLEMS, 310-23 (1997).
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was the radiologists, and not these physicians, who identified the
problem, gave it legitimacy, and aroused public concern. Dr. Caffey's
work led to the identification
of parents as the cause of many of the bone
35
fractures seen in children.
Sociologists studying this revelation have opined that at least four
factors contributed to the failure of front-line physicians to recognize the
problem of parental child abuse. First, child abuse was not a traditional,
known diagnosis. Second, doctors may have found it difficult to believe
that parents could perpetrate such acts upon their children. Third,
doctors feared that reporting abuse may have violated the patient
confidentiality of the parent. Finally, doctors had concerns about the
time-consuming or other unappealing consequences of reporting criminal
behavior to the authorities, such as the necessity of appearing as a
witness in a court proceeding.3 6
Pediatric radiologists, as physicians who did not deal directly with
the child and the family, felt unrestrained by such concerns, and thus
exposed the widespread incidence of child abuse to the public. 37 Their
revelations received widespread notice when a group of pediatric
radiologists published a 1962 article in the Journal of the American
Medical Association, in which they highlighted a suspicious pattern of
injuries they had observed in certain children. 38 This article, along with
the editorial that accompanied it, publicized the seriousness of child
abuse and led to nationwide attention by the medical profession and the
media on the subject. Dr. Henry Kempe and other pediatric radiologists
were a major force in the passage of reporting laws, as well as the Child
Abuse Prevention and Treatment Act of 1974.39 This Act represented
federal recognition of this issue and marked
the beginning of a series of
40
federal initiatives designed to address it.

The legislative intent of the Child Abuse Prevention and Treatment
Act was the establishment of a broad and uniform definition of child
abuse and neglect; nationwide coordination of efforts to identify, treat,
and prevent child abuse and neglect; research leading to new knowledge
and demonstration of effective ways to identify, treat, and prevent child
maltreatment; compilation of existing knowledge and dissemination of
information about successful methods and programs; training of
professionals, paraprofessionals, and volunteers; encouragement of
35.
36.
37.

Id.
Id. at 340, 342 (citing Pfohl, supra note 34).
Id. at 342 (citing Pfohl, supra note 34).

38. PECORA, supra note 11, at 460 (discussing the 1962 article authored by Kempe,
Silverman, Steele, Droegemueller, and Silver).
39. Id. (citation omitted).
40. Id.
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states, as well as private agencies and organizations, to improve their
services for identifying, treating, and preventing child maltreatment; and
a complete and full study of the national incidence of child abuse and
neglect.4 1
Each state now has laws mandating that child protective services be
provided by state or local departments of social services and that
protective services workers comply with these laws by investigating each
report of suspected child abuse, neglect, and/or exploitation.42
The manner in which it came into the arena of public consciousness
caused child abuse to be viewed as a medical issue rather than a social or
legal problem. In 1962, Dr. Henry Kempe and his associates labeled
child abuse with the medical terminology "the battered-child syndrome,"
43
an action which served to legitimize its recognition among physicians.
Following this labeling, magazines, newspapers, and television programs
began to publicize the issue. Between 1963 and 1967, child abuse
legislation was enacted by every state in the country.4 4
III.

The Epidemic of Child Abuse

The United States Advisory Board on Child Abuse and Neglect has
pronounced that, "[c]hild abuse and neglect in the United States now
represents a national emergency ....
Protection of children from harm is
not just an ethical duty; it is a matter of national survival. ' '45 In 1993,
over 2.8 million children in America were the victims of abuse at the
hands of their parents, caregiver, or another person whom they knew.4 6
Furthermore, child abuse and, in particular, sexual assault, result in the
death of nearly two thousand children each year,47 and occur in every
strata of society, without regard to socioeconomic, racial, or cultural
background. 48 "Once the 'best kept secret' of our society, the sexual
abuse of children has now emerged into the light of day-a topic
regularly recurring in movies of the49 week, political debate, television talk
shows, and celebrity confessions.,

41.
42.
43.

44.
45.

Id. at 460-61 (citations omitted).
Id. at 461 (citations omitted).
DINITTO, supra note 6, at 342.
Id.

U.S. ADVISORY BD. ON CHILD ABUSE AND NEGLECT, U.S. DEP'T OF HEALTH AND
HUMAN SERVS., CHILD ABUSE AND NEGLECT: CRITICAL FIRST STEPS IN RESPONSE To A
NAT'L EMERGENCY 2, 4 (1990).

46.

Third

National

Incidence

Study of Abuse

and Neglect,

available at

http://www.healthieryou.com/cabuse.html.
47. U.S. ADVISORY BD. ON CHILD ABUSE AND NEGLECT, supra note 45.
48. Action Alliance for Children, Fact Sheet: Child Abuse and Neglect, CHILD.
ADVOC. (July-Aug. 1995), available at http://www.4children.org/news/7-95fact.htm.
49.

Amy Adler, The Perverse Law of Child Pornography, 101 COLUM. L. REV. 209,
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Sadly, most abused and neglected children never come to the
attention of government authorities. This is particularly true in cases of
neglected and sexually abused children. They may exhibit no physical
signs of harm. In cases of sexual abuse, secrecy and intense feelings of
shame may prevent children, and adults aware of the abuse, from seeking
help.5 ° Cases often go undetected because they occur in the privacy of
the home and in the absence of witnesses, and many suspected cases go
unreported because of a lack of hard evidence. 5
While nine out of ten Americans polled regarded child abuse as a
serious problem, only one in three reported abuse when confronted with
an actual situation. 52 Furthermore, fear inflicted by perpetrators upon
their helpless victims naturally fulfills its intended result: the children
are too frightened to report the abuse. Therefore, official government
statistics regarding the sexual abuse of children do not indicate actual
rates of abuse. Government statistics are based on cases that are reported
to social service agencies, investigated by child protection workers, and
have sufficient evidence to determine that a legal definition such as
"abuse" or "neglect" was met. The inevitable conclusion is that these
statistics represent only "the tip of the iceberg. 53
Dr. Duncan Lindsey, a professor at the School of Public Policy and
Social Research at UCLA, has opined:
[T]he child welfare system has been overwhelmed by the
responsibilities assigned to it in the past two decades. With limited
resources, it has proved unable to provide the full range of protective
services for which it is responsible: intervening in emergencies,
evaluating children's safety and removing them from the family
when necessary, placing them in foster care and monitoring that care,
counseling parents, deciding whether to prosecute parents, reuniting
families, and coordinating services with schools, police, relatives, and
other agencies. The burden of child protection not only has made it
impossible for welfare workers to perform their historic mission of
helping disadvantaged children, but... too often allows criminal
physical and sexual assault of children to go54 unprosecuted and thus
fails to protect children from continued harm.

215 (March 2001) (citations omitted). The author goes on to opine that child
pornography lies at the center of this discovery.
50. Jim Hopper, Ph.D., Child Abuse, Statistics, Research and Resources, available
at http://www.jimhopper.com (last revised Nov. 18, 2003).
51. Action Alliance for Children, supra note 48.
52. Childhelp
USA, National Child Abuse Statistics, available at
http://www.childhelpusa.org (citation omitted).
53. Hopper, supra note 50.
54. CLINTON, supra note 2, at 143 (quoting from DUNCAN LINDSAY, THE WELFARE
OF CHILDREN (2003)).
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Former Secretary of Health and Human Services, Donna Shalala,
declared that "between 1986 and 1993, the number of children who were
physically abused nearly doubled. '5 5 She based her conclusion on the
increased number of reports of child abuse. However, it is unknown
whether increased reporting represents an increased incidence of child
abuse, or simply a heightened awareness, and a greater level of attention
and scrutiny by the public and those in positions to observe and make
such reports, such as medical professionals and educators. Additionally,
the standards by which conditions are judged may have become more
56
strict.
In September of 1996, the National Incidence Study of Child Abuse
and Neglect reported that child abuse and neglect were seriously
worsening. Between 1986 and 1993, the number of reported cases in fact
doubled, increasing from 1.4 million to 2.8 million; and the number of
cases involving serious injuries nearly quadrupled, rising from 143,000
to almost 570,000.57 Again, however, I must note with caution the
possible divergence between reports of child abuse and the reality of
child abuse.
In 1996, a national survey of fifty states revealed that the most
common type of reported and substantiated form of child maltreatment
was neglect. Thirty-one of the reporting states provided the following
breakdown for substantiated cases:
60%
23%
9%
4%
5%

Neglect
Physical abuse
Sexual abuse
Emotional
maltreatment
58
Other

In 1999, it was estimated that 3,244,000 children were reported to
child protective services agencies as alleged victims of child
maltreatment. Child abuse reports maintained a steady growth over the
ten-year period between 1989 and 1999, with the total number of reports
nationwide increasing 45% since 1987. 59
With the exception of
homicide, children and youths suffer more victimization than do adults in
virtually every category of abuse, including physical assault, bullying,

55.

Hopper, supra note 50.

56. Id.
57. Id.
58. Child Abuse Statistics, available at http://www.yesican.org/statisticChild.html
(citing National Committee for the Prevention of Child Abuse (NCPCA) 1996 Annual
Fifty State Survey).
59. Id. (citing NCPCA 2000 Annual Fifty State Survey).
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sexual abuse, and rape.6 °
Because child abuse is ordinarily regarded as a child welfare
problem, much information has been collected and analyzed from that
perspective, including myriad sociological and psychological studies.
When a child is assaulted, however, it is not merely a child welfare
problem. It is a crime. Yet, there is not a wealth of reliable law
enforcement data available for research and analysis. The use of the
FBI's National Incident-Based Reporting System (NIBRS), which
collects detailed data about crime and its victims, may help to fill this
gap. NIBRS data is intended to help provide policymakers with a clearer
understanding of the role law enforcement plays-and could play-in
addressing the problem of child maltreatment, knowledge that is critical
in order to fully comprehend the harm that child abuse inflicts on
children. For example, analysis of this data provides us with the startling
statistic that parents and other caretakers commit 26% of the sexual

assaults of children.61 Moreover, psychologists have observed that
children injured as a result of violence within the family tend to suffer
greater trauma than those injured by street violence because the
perpetrator is most often a person the child knows intimately and
depends on for love and protection.6 2
Data analysis reveals that 4% of crimes committed against children
under six years old were committed by babysitters.63 Also noteworthy is
the finding that while boys are at a greater risk of serious injury and of
emotional neglect than girls, girls are sexually abused three times more
often than boys.64 Additionally, it is estimated that children with
disabilities are four to ten times more vulnerable to sexual abuse than
their non-disabled peers.65
According to the NIBRS master file for the years 1991 to 1996,
young children are most likely to be sexually assaulted by persons under
the age of eighteen, while older children are more likely to be sexually
assaulted by adults. For example, in cases involving child victims age
six or younger, over 40% of perpetrators were age seventeen or younger.
60.

Id. (citing AM. PSYCH. ASS'N COMM'N ON VIOLENCE AND YOUTH, 1993).

61.
THE OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVENTION, U.S. DEP'T OF
JUSTICE,
JUVENILE
JUSTICE
BULLETIN
(May
2001),
available
at

http://www.ncjrs.org/html/ojjdp/jjbul20015 1/contents.html (emphasis added).
62. Leslie Grinspoon, M.D., ed., How Does Violence Affect Very Young Children?
Vol. 11, No. 7 Harvard Mental Health Letter 8 (Jan. 1995).
63. THE OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVENTION, U.S. DEP'T OF
JUSTICE,

JUVENILE

JUSTICE

BULLETIN

(Sept.

2001),

available

at

http://www.ncjrs.org/html/ojjdp/jjbul200 l_9_4/contents.html.
64. Child Abuse Statistics, supra note 58 (citing Executive Summary of the Third
National Incidence Study of Child Abuse and Neglect, Sept. 1996 (other citations
omitted)).
65. Id. (citing National Resource Center on Child Sexual Abuse, 1992).
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Over 20% were between the ages of twenty-five and thirty-four; 20%
were thirty-five or older; and 15% were age eighteen to twenty-four. For
child victims between the ages of seven and eleven, perpetrators age
seventeen or younger again constituted a higher percentage,
approximately 35%. In this group, 30% of the offenders were age thirtyfive or older, 22% were age twenty-five to thirty-four, and 12% were age
eighteen to twenty-four. In those cases involving the sexual assault of
older children, between ages twelve and seventeen, the perpetrators were
more often older, age eighteen to twenty-four in over 30% of the cases.
Juvenile offenders, age seventeen or younger, were the perpetrators in
25% of the cases in this group; while 20% of the cases involved
perpetrators age twenty-five to thirty-four, and 22% involved
perpetrators age thirty-five or older. In one-third of all sexual assaults
reported to law enforcement agencies during the period 1991 to 1996, the
victim was under age twelve. In only 4% of these crimes was the
offender a stranger to the victim.
This same report provides further guidance regarding the
characteristics of the relationship between sexual assault offenders and
their child victims. Of 1,000 sexual assaults of children age six or
younger, 136 children were assaulted by a perpetrator under the age of
twelve. Of those, forty of the perpetrators were family members, ninetythree were acquaintances, and three were strangers. For that same group,
child victims age six or younger, 293 were assaulted by perpetrators
between the ages of twelve and seventeen, 126 by a family member, 159
by an acquaintance, and eight by a stranger. In that same age six or
younger category, 137 children were assaulted by perpetrators age
eighteen to twenty-four, with the greater number of those assaults,
seventy-one, inflicted by family members, sixty-one by acquaintances,
and five by strangers. The next group of offenders recorded, those age
twenty-five to thirty-four, were responsible for 220 of the assaults of
these youngest victims, with family members constituting 136 of the
offenders, acquaintances seventy-seven, and strangers only seven.
Finally, perpetrators age thirty-five and older were responsible for 215 of
the assaults, 125 were by a family member, eighty-four by an
acquaintance, and six by a stranger. It can be seen from this study that
older juvenile acquaintances and family members age twenty-five and
older were the most common offenders in sexual assaults against very
young children.
The same study recorded data based on 1,000 sexual assaults of
children age seven to eleven. The study revealed that in that age range of
victims, fewer perpetrators were in the age range of under twelve, a total
of sixty-six. Of these, sixteen were family members, forty-six were
acquaintances, and four were strangers. A greater number of perpetrators
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for this age range of victim was found in the twelve to seventeen year
age range, a total of 276. Of these, 117 were family members, 148 were
acquaintances, and eleven were strangers. Offenders age eighteen to
twenty-four were responsible for 117 of these assaults, forty-two of those
by family members, sixty-eight by acquaintances, and seven by
strangers. Offenders who were age twenty-five to thirty-four were
responsible for 219 of the assaults in this age range of victim, with 109
of the crimes perpetrated by family members, 100 by acquaintances, and
ten by strangers. Finally, in the age seven to eleven victim category, 320
of the sexual assaults were at the hands of adults age thirty-five and
older. Of these, 157 of the perpetrators were family members, 148 were
acquaintances, and fifteen were strangers. It can be seen, therefore, that
approximately half of offenders who sexually assaulted children between
the ages of seven and eleven were older juvenile acquaintances and
family members or acquaintances age thirty-five and older.
In the final group examined, that involving victims between the
ages of twelve and seventeen, only six assaults were by juveniles under
twelve, five by acquaintances, and one by a family member. Perpetrators
age twelve to seventeen constituted 237 of the offenders, with twenty-six
of these family members, 196 acquaintances, and fifteen strangers. The
largest group of offenders, 324, for this victim age range was found in
the age bracket of eighteen to twenty-four. Of these, thirty-one of the
perpetrators were family members, 270 were acquaintances, and twentythree were strangers. The next highest age group of offenders, twentyfive to thirty-four, was responsible for 197 offenses. Of these, 56 of the
perpetrators were family members, 122 were acquaintances, and nineteen
were strangers. Finally, offenders age thirty-five and older were
responsible for 236 sexual assaults in this age range of victims. Of these,
121 of the perpetrators were family members, 101 were acquaintances,
and fourteen were strangers. Thus, it can be seen that nearly half of all
offenders who sexually assaulted children age twelve to seventeen were
acquaintances between the ages of twelve and twenty-four.66
Additional statistics available through the NIBRS, reflecting the
years 1991-1996, shed further light on victim profiles. The data
indicates that 67% of all victims of sexual assault reported to law
enforcement agencies were juveniles under the age of eighteen. Even
more alarming is its finding that 34% of all sexual assault victims were
under the age of twelve, and one of every seven of the victims (14%) was

66. Suzanne Rostler, Sexual Abuse in Girls Leads to Later Substance Abuse,
available at http://www.soc-um.org/statsandlaw/statsandlawl.html (noting that statistics
were based on analysis of the FBI's National Incident-Based Reporting System (NIBRS)
master files for the years 1991-1996).
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under the age of six.
The U.S. Department of Justice reported that during 1994 and 1995,
only one-third of rape and sexual assault victims said they reported the
offense to a law enforcement agency. Based on those crimes that were
reported in 1995, 34,650 arrests were made for forcible rape and 94,500
arrests were made for other sex offenses. There were fifty arrests for
rape and other sex offenses per 100,000 United States residents.68
Data from police reports recording incidents of rape in three states,
as reported by the Justice Department in 1997, showed that 44% of rape
victims were younger than eighteen years of age. Furthermore, twothirds of violent sex offenders serving time in state prisons said their
victims were younger than eighteen. An estimated 15% of imprisoned
rapists and 45% of those sentenced to prison for other sexual assaults
(including statutory rape, forcible sodomy and molestation) said their
victims were twelve years old or younger.
According to the Justice Department, most imprisoned sex
offenders knew their victims. Among rapists, approximately 30% said
their victims had been strangers. Of those convicted of other sexual
assaults, less than 15% said the victims were persons with whom they
had no prior relationship. Alarmingly, almost 60% of the rapes and
sexual assaults took place in the victim's home or at the home of a
friend, relative or neighbor, as reported by victims in the Bureau of
Justice Statistics survey.69
The U.S. Department of Health and Human Services Children's
Bureau has prepared statistics based on reports from the states to the
National Child Abuse and Neglect Data System. Its reports on child
maltreatment (defined as children found to have experienced a
substantiated or indicated maltreatment or found to be at risk of
experiencing maltreatment) reveal staggering statistics with respect to the
victims of child maltreatment. In 1999 there were an estimated 826,000
victims of maltreatment nationwide. The rate of victimization, 11.8 per
1,000 children, decreased from the 1998 rate of 12.6. Almost three-fifths
of all victims (58.4%) suffered neglect, while one-fifth (21.3%) suffered
physical abuse; 11.3% were sexually abused. More than one-third
67. Howard J. Snyder, Ph.D., Sexual Assault of Young Children as Reported to Law
Enforcement: Victim, Incident, and Offender Characteristics, available at
http://www.ojp.usdoj.gov/bjs/abstract/saycrle.htm. Note that because the National Crime
Victimization Survey does not interview victims under age twelve, no other
multijurisdictional data were available on this subject. The NIBRS data is a compilation
of law enforcement data from twelve states covering the years 1991 through 1996.
68. U.S. DEP'T OF JUSTICE PRESS RELEASE Sixty Percent of Convicted Sex Offenders
are on Parole or Probation: Rapes and Sexual Assaults Decline, (Feb. 2, 1997),

availableat http://www.ojp.usdoj.gov/bjs.
69. Id. (emphasis added).
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(35.9%) of all victims were reported to be victims of other or additional
types of maltreatment. The highest victimization rates were for the zero
to three age group (13.9 maltreatments per 1,000 children of this age in
the population), and rates declined as age increased. Rates of many types
of maltreatment were similar for male and female children, but the sexual
abuse rate for female children (1.6 female children for every 1,000
female children in the population) was higher than the sexual abuse rate
for male children (0.4 male children per 1,000). Victimization rates by
race/ethnicity ranged from a low of 4.4 Asian/Pacific Islander victims
per 1,000 children of the same race in the population to 25.2 AfricanAmerican victims per 1,000. Children who had been victimized prior to
1999 were almost three times more likely to experience maltreatment
during the six months following their first victimization in 1999 than
children without a prior history of victimization.70
Based on the 1999 data with respect to perpetrators of child abuse
and/or neglect (defined as a person who has maltreated a child while in a
caretaking relationship to that child), the same report found that threefifths (61.8%) of perpetrators were female. These female perpetrators
were typically younger than their male counterparts-41.5% were
younger than thirty years of age, compared to 31.2% of male
perpetrators. Almost nine-tenths (87.3%) of all victims were maltreated
by at least one parent. The most common pattern of maltreatment was a
child victimized by a female parent acting alone (44.7%). Female
parents were identified as the perpetrators of neglect and physical abuse
for the highest percentage of child victims. In contrast, male parents
perpetrators of sexual abuse for the highest
were identified as the
7
percentage of victims. '
A review of the reports from the states to the National Child Abuse
and Neglect Data System for 1999 with respect to child fatalities
(estimates based on data recorded by child protective services agencies
or other agencies such as the coroner's office or fatality review boards)
found that an estimated 1,100 children died of abuse and neglect, a rate
of approximately 1.62 deaths per 100,000 children in the general
population. Slightly more than 2% of all fatalities occurred while the
victim was in foster care. Children younger than a year old accounted
for 42.6% of the fatalities, and 86.1% of the victims were younger than
six years of age. Maltreatment deaths were more often associated with
neglect (38.2%) than with any other type of abuse. Twelve and one-half
70. U.S. DEP'T OF HEALTH AND HUMAN SERVS., ADMIN FOR CHILDREN, YOUTH, AND
FAMILIES, CHILDREN'S BUREAU, Child Maltreatment 1999: Reportsfrom the States to the
National

Child

Abuse

and

Neglect

Data

System,

http://www.acf.hhs.gov/programs/cb/publications/cm99/high.htm.
71.

Id.

available

at
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percent of the families of child fatalities had received family preservation
services in the five years prior to the deaths, while only 2.7% of the child
fatality victims had been returned to the care of their families prior to
their deaths.72
Regarding victims of child maltreatment for the year 2000, the
reports from the states to the National Child Abuse and Neglect Data
System revealed that nationally, an estimated 879,000 children were
victims of abuse and neglect in 2000. The 2000 victimization rate
showed a small, one-year increase to 12.2 per 1,000 children, but it is
still the second-lowest level in the past decade. This increase may be due
to various factors including a more timely completion of investigations, a
cleared backlog of investigations awaiting dispositions, or a reduced rate
in 1999 of 11.8 per 1,000 children due to census population estimates. It
is not possible to tell whether this slight increase indicates a trend until
more data are collected. Moreover, in 2000, 62.8% of victims suffered
neglect (including medical neglect), 19.3% were physically abused, and
10.1% were sexually abused; 16.6% of victims were associated with
additional types of maltreatment. Children in the age group of birth to
three years had the highest victimization rate-15.7 victims per 1,000
children. Victimization rates declined as age increased. Rates were
similar for male and female victims (11.2 and 12.8 respectively) except
for victims of sexual abuse. The rate for sexual abuse was 1.7 victims
per 1,000 female children compared to 0.4 victims per 1,000 male
children. More than half of all victims were White (50.6%); a quarter
(24.7%) were African-American; and a sixth (14.2%) were Hispanic.
American Indian/Alaska Natives accounted for 1.6% of victims, and
Asian-Pacific Islanders accounted for 1.4% of victims. Children who
had been victimized in a prior year were more than three times as likely
to experience maltreatment compared to children without a history of
victimization.73
With respect to perpetrators of child abuse or neglect, the 2000
Child Maltreatment Report found females composed 59.9% of all
perpetrators, while males composed 40.1%. Female perpetrators were
typically younger than male perpetrators-41.9% of females compared
to 31.6% of males were younger than 30 years old. The most common
pattern of maltreatment was a child victimized by a "Female Parent
Acting Alone" (40.0%). At least one parent was the perpetrator for
83.3% of victims. A "Female Parent Acting Alone" was most commonly
72.

Id.

73.

U.S. DEP'T OF HEALTH AND HUMAN SERVS., ADMIN FOR CHILDREN, YOUTH, AND
FAMILIES, CHILDREN'S BUREAU, Child Maltreatment 2000: Reportsfrom the States to the
National
Child
Abuse
and
Neglect
Data
System,
http://www.acf.hhs.gov/programs/cb/publications/cmOO/chapterone.htm.
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responsible for neglect (46.9%) and physical abuse (32.1%) of victims.
A "Male Parent
Acting Alone" was responsible for 21.5% of sexual
74
victims.
abuse
The 2000 Child Maltreatment Report also drew conclusions with
respect to child fatalities. A nationally estimated 1,200 children died of
abuse or neglect-a rate of 1.71 children per 100,000 children in the
population. Approximately 2.7% of child fatalities occurred in foster
care. A comparison of the perpetrator relationship to all victims and all
fatalities depicted a difference in the "Female Parent Acting Alone"
percentages. A "Female Parent Acting Alone" accounted for 40% of
victims, compared to 30.2% of fatalities. Children younger than a year
old accounted for 43.7% of fatalities, and 85.1% of fatalities were
younger than six years of age. Maltreatment deaths were more often
associated solely with neglect (34.9%) than with any other type of abuse.
About a sixth (14.9%) of the families of child fatality victims had
received family preservation services in the five years prior to the deaths,
while less than three percent (2.6%) of child fatality victims had been in
foster care and returned to their families prior to their deaths. 75
In Child Maltreatment 2001, reports from the states to the National
Child Abuse and Neglect Data System provided the following
information regarding victims of child maltreatment. Nationally, an
estimated 903,000 children were victims of abuse and neglect in 2001.
Statistically, the 2001 victimization rate of 12.4 is comparable to the
2000 rate of 12.2 per 1,000 children. This is especially true as the 2001
child population base numbers were estimated. Both the 2000 and 2001
rates are lower than the 1998 rate. The 1999 rate is considered an outlier
(extreme value) that was unduly influenced by the census population
estimates. During 2001, 57.2% of victims suffered neglect (including
medical neglect), 18.6% were physically abused, and 9.6% were sexually
abused; 26.6% of victims were associated with additional types of
maltreatment. Percentages of victims were similar for males and females
(48.0% and 51.5% respectively). The sex for 0.5% of child victims was
unknown or not reported. Children in the age group of birth to three
years accounted for 27.7% of victims. Victimization percentages
declined as age increased. More than half of all victims were White
(50.2%); one-quarter (25.0%) were African-American; and one-sixth
(14.5%) were Hispanic.
American Indians and Alaska Natives
accounted for 2.0% of victims, and Asian-Pacific Islanders accounted for
1.3% of victims. Children who had been victimized in a prior year were
more than twice as likely to experience maltreatment compared to
74.
75.

Id.
Id.
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76
children without a history of victimization.
With respect to perpetrators of child abuse or neglect, the Child
Maltreatment2001 Report revealed that women comprised 59.3% of all
perpetrators, while men comprised 40.7%. Female perpetrators were
typically younger than male perpetrators-42.3% of females compared
to 31.9% of males were younger than thirty years old. A child was most
likely to be victimized by his or her mother (40.5%). One "Parent,"
acting alone, accounted for 80.9% of all perpetrators. For almost every
type of perpetrator, neglect was the most common type of maltreatment.
Almost one-third (31.5%) of perpetrators with a relationship code of
"Other Relative" were associated with sexual abuse. Only 4.7% of the
perpetrators coded as "Parent" were associated with sexual abuse.77
With respect to child fatalities, the 2001 Report on Child
Maltreatment found that nationally, an estimated 1,300 children died of
abuse or neglect-a rate of 1.81 children per 100,000 children in the
population. Approximately 1.5% of child fatalities occurred in foster
care. Children younger than one year old accounted for 40.9% of
fatalities, and 84.5% of fatalities were younger than six years of age.
Maltreatment deaths were more often associated solely with neglect
(35.6%) than with any other type of abuse. Less than 10% (8.8%) of the
families of child fatality victims had received family preservation
services in the five years prior to the deaths, while less than 1% (0.9%)
of child fatality victims had been in foster care and returned to their
families within five years prior to their deaths.78
The above statistics, released in April 2003 by the U.S. Department
of Health and Human Services, Administration for Children and Families
which analyzed data for the year 2001, highlight the following findings.
In 2001, an estimated 1,300 children died of abuse and neglect. (This
number reflects victims known to child protective services agencies
which track abuse and neglect in the home.) Of these fatalities, 84.5% of
the victims were under the age of six; 41% of the victims were under the
age of one.79
More children age four and younger die from child abuse and
neglect than from any other single, leading cause of death by injury for
infants and young children. This includes falls, choking on food,

76.

U.S.

DEP'T OF HEALTH AND HUMAN SERVS., ADMIN FOR CHILDREN, YOUTH, AND

FAMILIES, CHILDREN'S BUREAU, Child Maltreatment 2001: Reportsfrom the States to the
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available
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77. Id.
78. Id.
79. Id.
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suffocation, drowning, residential fires, and motor vehicle accidents. 80
The rate of infant homicide reached a thirty-year high in 2000, and
homicide is the leading cause of death by injury among infants under one
year of age in the United States.8 '
Research studies of infant death data drawn from multiple agency
records (e.g., police or social service records) indicate that the actual rate
of infant deaths attributable to substantial abuse or neglect of infants and
children up to four years of age is more
than twice as high as the official
82
data.
certificate
death
in
reported
rates
Neglect or abuse was cited in 2,000 recorded child deaths in 1994,
and experts have opined that more than 10,000 such deaths went
unrecorded due to misdiagnoses, incomplete or flawed investigations and
autopsies. 83 Of those deaths recorded as due to child abuse, 90% of the
children were under age four, and 41% were under the age of one.84
Based only on those cases substantiated by child protective service
agencies, an estimated 903,000 children were victims of abuse and
neglect in 2001.85
Available statistics from the U.S. Department of Health and Human
Services indicate that in 2001, 48% of child victims of abuse and neglect
were male, while 51.5% were female. (The sex of 0.5% of the child
victims was not reported.) Eighty-one percent of victims were abused by
a parent. While 59% of the perpetrators were female, 41% were male.86
The types of maltreatment reported in 2001 included neglect
(including medical neglect), 57%; physical abuse, 19%; sexual abuse,
10%; and other types of maltreatment, 27%.87
Admittedly, "[i]t is hard to state with confidence the actual statistics
on the incidence of child sexual abuse, [because] [t]he field of
calculating its existence is rife with discord and accusations. 8 8
80. Childhelp U.S.A., supra note 52 (citing A Nation's Shame: Fatal Child Abuse
and Neglect in the United States (Published April 1995, U.S. DEP'T OF HEALTH AND
HUMAN SERVS., ADvISORY BD. ON CHILD ABUSE AND NEGLECT)).

81. Id. (citing Infant Homicide, a report issued December 2002 by Child Trends, an
independent research organization, availableat http://www.childtrendsdatabank.org).
82. Id. (citing T.L. Crume, C. DiGuiseppi, T. Byers, A.P. Sirotnak, and C.J. Garrett,
Underascertainmentof Child Maltreatment Fatalities by Death Certificates,1990-1998,
Pediatrics Vol. 110, No. 2, August 2002, available at http://www.pediatrics.org/cgi/
reprint/ 10/2/e 18.pdf).
83. Action Alliance for Children, supra note 48.
84. Id.
85. U.S. DEP'T OF HEALTH AND HUMAN SERVS., ADMIN FOR CHILDREN, YOUTH, AND
FAMILIES, CHILDREN'S BUREAU, supra note 76.

86. Id.
87. Id. Other types of maltreatment include abandonment and congenital drug
addiction figures reported by some states. Note: Percentages total more than 100%
because children may have been victims of more than one type of abuse.
88. Adler, supra note 49, at 219.
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Nonetheless, it seems safe to conclude, at the least, that, based on the
best available national data, the number of reported cases of child abuse
has risen dramatically in recent years, with the percentage of those cases
involving sexual abuse remaining fairly constant at roughly 10% of the
total cases.
In this modem era, child sexual abuse has begun "to reveal itself not
only in the home, but also in institutions-schools and churches-and on
the streets, where pedophiles await[] unsuspecting children," 89 and "[t]he
internet has90 proved to be a particularly rich site for fear of sexual
predators."
It is worth noting, however, that nearly one-half of the substantiated
cases of child neglect and abuse are associated with parental alcohol or
drug abuse. 9' Clearly, children whose parents abuse drugs or alcohol are
placed at a greater risk of violent victimization,92 and it is estimated that
one in every four children in the United States (twenty-eight million) is
living in a household with an alcoholic adult.93
Similarly, the risk factor for child abuse rises substantially in a
home where physical abuse occurs between spouses or domestic
partners:
The concept of family violence encompasses more than simply
violence against women. Where one form of violence is present in a
relationship, the likelihood increases that other forms of violence are
present within the family as well. There is a significant overlap, for
example, between partner abuse and child abuse and neglect.
Surveys suggest that over half of men who abuse their partners also
abuse their children. Batterers use children to hurt their former
partners. Thirty-four percent of batterers threaten to kidnap their
children (and eleven percent actually do), and twenty-five percent
threaten to harm their children. Although batterers are generally
responsible for the majority of child abuse within these families,
battered women are more likely to abuse and/or neglect their own
89. Id. at 222.
90. Id. at 227. As Adler explains, "[a]nxiety over children's exposure to pedophiles
was a major justification in Congress's rush to pass the 1996 Communications Decency
Act (CDA), a measure that quickly succumbed to a First Amendment Challenge ...
The Protection of Children From Sexual Predators Act of 1998 criminalizes the use of
interstate facilities to transmit information about a minor for criminal sexual purposes.
The Child Online Protection Act (COPA) prohibits knowingly distributing to minors
'material that is harmful to minors."' Id.
91. Childhelp USA, supra note 52 (citing Alcohol and Other Drug Survey of State
Child Welfare Agencies, Child Welfare League of America 1998).
92. National Commission on Children, 1993.
93. Childhelp USA, supra note 52 (citing Grant, B.: Estimates of U.S. Children
Exposed to Alcohol Abuse and Dependence in the Family, 90 AM. J. PUB. HEALTH 112
(2000).

2004]

SENTENCING OF ADULT OFFENDERS

children. In fact, women are eight times more likely to abuse their
children when they are being battered. Child abuse and neglect are
more prevalent in homes where violence against women exists,
because battering impairs the parenting skills of the abused mother,
making the child less likely to receive proper care from either parent.
Abused mothers are likely to experience fear and depression, leaving
them less nurturing and supportive of their children. Domestic
violence actually undermines the mother's ability to parent; "[a]buse
creates dysfunction and disorganization, leaving children with little
nurturance, support, structure or supervision."
Abuse towards
children decreases when battered women leave abusive relationships,
both because the mother is less likely to abuse her children after
leaving the relationship and because
the children are no longer
94
subject to abuse by the batterer.
The potential long-term effects of childhood abuse are only just
beginning to be appreciated. Men and women serving time in the
nation's prisons and jails report a higher incidence of abuse as children
than the general population. More than a third of women in prison or jail
reported abuse as children, compared with 12% to 17% for women in the
general population. Approximately 14% of male inmates reported abuse
as children, compared with 5% to 8% of men in the general population. 95
Additionally, researchers have long known that a history of child
abuse increases the risk for substance abuse in adults.96 In addition to the
tendency toward substance abuse, other long term effects of child abuse
include fear, anxiety, depression, anger, hostility, inappropriate sexual
behavior, poor self-esteem, and difficulty in forming close
relationships. 97
Clinical findings of adult victims of childhood sexual abuse include
problems in interpersonal relationships associated with an underlying
mistrust. Many adults who were victims of incest have a severely
strained relationship with not only their parents, but other family
members as well, that is marked by feelings of mistrust, fear,

94. Leigh Goodmark, From Property to Personhood: What the Legal System Should
do for Children in Family Violence Cases, 102 W. VA. L. REv. 237, 240-41 (Winter

1999) (citations omitted).
95. Childhelp USA, supra note 52 (noting that information is based on several
surveys of inmates and adults on probation (1995-1997) and is available online from the
U.S.
Department
of
Justice
Bureau
of
Justice
Statistics
at
http://www.ojp.usp.usdoj.gov/bjs in "Publications" section under: "Prior Abuse Reported
by Inmates and Probationers," Apr. 1999, NCJ 172879).
96. Id. (citing Anderson, C., Study by McLean Hospital's Developmental
Biopsychiatry Research Laboratoryand Brain Imaging CenterReveals How Child Abuse
Can Lead to Substance Abuse, PSYCHONEURO. (Jan. 2002).

97.

PECORA,

supra note 11, at 469 (citations omitted).
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ambivalence, hatred, and betrayal.9 8
IV.

Despite Everything We Have Learned, Have We Really Evolved?

More than a century has passed since the case of "Little Mary
Ellen," and it has been decades since the studies of Dr. Kempe brought
public attention to the widespread syndrome of child abuse. Available
statistics demonstrate the continued rampant existence of sexual assaults
against children. States, as well as the federal government, have
undertaken myriad programs and enacted legislation to address the
problem. Yet, have the attitudes of the public and the courts really
evolved with respect to the horrific criminal nature of the sexual abuse of
our children?
Now and then, a news reporter's comment or a judge's choice of
language reflects anachronistic and harmful characterizations of these
crimes and these victims. A recent example may be found in the 2002
alleged sexual assault and murder of an eight-year-old girl in
Westmoreland County, Pennsylvania. The accused perpetrator, a thirtysix-year-old man, was a friend of the victim's family. After allegedly
sexually abusing the victim's twelve-year-old sister for a number of
years, this man was charged with sexually abusing and shooting to death
the eight-year-old. In newspaper accounts of the story, the perpetrator's
alleged repeated sexual abuse of the older child, beginning when she was
in the fifth grade, is referred to as "a sexual relationship."99 A news
writer reported that "[p]rosecutors have long claimed that [the
perpetrator] killed [the child] because her 12-year-old sister ...was
trying to end a sexual relationship with [him].'' 0 0 He further reported
that "[p]rosecutors claim [the perpetrator]had a relationship with [the
older child] since she was in the fifth grade and when she tried to break
it off he threatened in a series of letters to kill her or members of her
family," and "[c]learly, the deterioration of the defendant's sexual
relationship with the victim's [older] sister was one of the motives for
the killing of [the victim]."10' 1 He also reported that the defendant "was a
family friend who continued to see [the twelve-year-old] despite a court
order-issued after his 2000 conviction [for corruption of a minor]prohibiting any unsupervised contact."'' 0 2 The reporter later stated that
"[the prosecutor] said it was premeditated murder because [the victim's
sister], 12 at the time, wanted to end a sexual relationship [the
98.

Id. (citations omitted).

99. Ernie Hoffman, DNA Links Suspect to Girl, 8; Westmoreland D.A. Says Semen
Matches Koschalk, PITT. POST-GAzETTE, Dec. 3, 2002 at A 17 (emphasis added).
100. Id.
101. Id.
102. Id.
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defendant] had carried on with herfor two years."'0 3 In a later article,
however, the same writer recharacterized the scenario as "prosecutors
said he killed [the victim] because her 12-year-old sister. . . wanted to
end a sexual relationshiphe hadforced on the older girl since September
1998. ''I °4 It should be painfully obvious to all of us, including reporters,
prosecutors, and judges, that thirty-six-year-old men do not have "sexual
relationships"with twelve-year-old girls. (This man had allegedly been
abusing the older sister since she was age ten.) Grown men do not
"carry on" sexual relationships with children nor do they "continue to
see" victims, as if they are dating. Likewise, a child trying to end
longstanding sexual abuse does not "try to break it off" The use of such
idioms, more properly reserved for consensual adult relationships, are
utterly inappropriate in the context of child sexual abuse and assaults.
Similarly, the trial judge in a criminal case involving a nineteenyear-old man charged with statutory sexual assault, aggravated indecent
assault, and indecent assault, arising from acts of allegedly consensual
intercourse with a thirteen-year-old girl, made the following findings. In
rejecting a plea agreement, the judge dismissed the statutory assault and
aggravated indecent assault charges as de minimis infractions under 18
Pa. Cons. Stat. Ann. § 312, i.e., too trivial to warrant the condemnation
of conviction. The trial judge stated that "he could not believe that the
legislature intended to brand for life with the scarlet letter of a felony sex
conviction a teenager who engaged in consensual sex with another
sexually experienced teenager under the facts of this case."' 5 On appeal
by the Commonwealth, the Superior Court, in an opinion by Senior
Judge Patrick J. Tamilia, reversed, stating, "[i]t is clear appellee's
conduct in this case constituted statutory sexual assault and, therefore,
caused the exact type of harm the statutory sexual assault statute sought
to prevent. ' 1 6 The Court cited to:
Statutory sexual assault, 18 Pa.C.S.A. Section 3122.1:
Except as provided in section 3121 (relating to rape), a person
commits a felony of the second degree when that person engages in
sexual intercourse with a complainant under the age of 16 years and
that person is four or more years older than the complainant and the
103. Ernie Hoffman, Jury Selection Starts in Murder Trial, PITT. POST-GAZETTE, Dec.
4, 2002 at B3 (emphasis added).
104. Ernie Hoffman, Man Admits Killing Girl, Gets Life Term; DA Drops Sexual
Assault Charges in Plea Bargain, PITT. POST-GAZETTE, Jan. 4, 2003 at Al (emphasis

added).
105. Commonwealth v. Przybyla, 722 A.2d 183, 185 (Pa. Super. Ct. 1998) (citing
trial court opinion).
106. Id.

PENN STATE LAW REVIEW

[Vol. 109:2

07
complainant and the person are not married to each other.1

The Court further noted:
The elements of lack of consent and force are notably absent from
this provision. This is because our legislature has responded to the
need in society to prohibit adults and older teenagers from having
sexual intercourse with children under 16, regardless of whether the
child consents. 10 Persons
under 14 are presumed legally incapable of
8
giving consent.
Because the Superior Court found the charges of statutory sexual
assault and aggravated indecent assault were not de minimis, the court
held the trial judge had abused his discretion in dismissing the two
charges. 109
Another commentator describes a preliminary hearing in a child
sexual abuse case where, after considering all of the testimony, the judge
refused to bind the case over for trial, stating, "I'm not going to ruin the
life of this fifty-year-old man on the testimony of a five-year-old."" 0
A final example of outdated thought processes may be found in a
Pennsylvania case wherein the trial judge justifiably handed down a
sentence in the aggravated range (an aggregate sentence of six to fifteen
years) which was upheld by the Superior Court, but in so doing made
statements reflecting a skewed view of child victims. The appellant was
convicted of corruption of minors and incest as a result of, inter alia, the
horrific rape of his ten-year-old son. In his opinion justifying his
sentencing decision, based on what he found to be the aggravating
factors, the judge included the following: "[t]he 1997 assaults in the
nature of anal intercourse were more onerous and reprehensible than
usual because they violate basic tenets of our society in that they were

107.

Id.

108.
109.

Id. at 185-86.
Id. at 186. See also Commonwealth v. Albert, 758 A.2d 1149 (Pa.

2000)

(wherein the Pennsylvania Supreme Court by Chief Justice Emeritus Steven Zappala,
explained, in the context of the sexual assault of a twelve and a half year-old-girl by a
thirty-nine-year-old man, that statutes that criminalized sexual assaults where the victim
is under the age of sixteen and the offender is four or more years older than the victim,
and not married to the victim, met the rational basis test and thus did not violate equal
protection, as these statutes serve a legitimate state interest in protecting minors under
sixteen from older teenage and adult sexual aggressors, and were reasonably related to
accomplishing such interest, and were "specifically tailored to prevent older teens and
adults from preying upon very young minor victims, while recognizing that persons
closer in age may be involved in lawful social and sexual relationships.").
110. Goodmark, supra note 94, at 285 (citing Judge Donald J. Eyre, The Child
Witness: An Ever-IncreasingFact of Life in Utah Courts, 11 UTAH B.J. 38 (Feb. 1998)
(noting that Judge Eyre was not the judge who made the referenced statement).
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adult male-minor male incestuous assaults.""' The trial judge provided
a sound analysis and more than sufficient factors justifying sentencing in
the aggravated range; however, the fact that the child victim was a boy
and not a girl should have been of no consequence.
V.

Where are the Perpetrators?

In 1997, the U.S. Department of Justice reported that almost 60% of
the 234,000 convicted sex offenders under the care, custody or control of
corrections officials in the United States are on parole or probation. The
Justice Department estimated that 99,300 offenders convicted of rape or
sexual assault were in local jails or state or federal prison while an
estimated 134,300 convicted sex offenders were under conditional
supervision in the community, such as parole or probation. Sex
offenders represent 4.7% of the nearly five million convicted offenders
serving time in federal or state prisons or jails, or on probation or parole.
They comprise 1% of the federal prison population, 9.7% of the state
prison population, 3.4% of the nation's jail inmates, 3.6% of the
offenders on probation and 4% of the offenders on parole."12 Studies by
the Bureau of Justice Statistics which followed up on sex offenders
discharged from prison or sentenced to probation showed that while they
have a generally lower rate of rearrest than other violent offenders, they
are substantially more likely than other violent offenders to be rearrested
for a new violent sex offense. For example, approximately 8% of 2,214
rapists released from prisons in eleven states in 1983 were rearrested for
a new rape within three years, compared to approximately 1% of released
prisoners who served time for robbery or assault. Released rapists were
found to be 10.5 times as likely as non-rapists to be arrested for rape.
Offenders who served time for sexual assault were 7.5 times as likely as
those convicted of other crimes to be arrested for a new sexual assault."13
It has been observed that "[t]he inherent problem in releasing
convicted sex offenders into the community is the likelihood that they
will repeat their crimes. 1 4 Anecdotal evidence of sexual offenders
serving out their sentences and committing subsequent offenses
following their release is prevalent."' ' 15 Those who have studied the issue
111. Commonwealth v. Lisinichia, No. 235 EDA 2001 (Pa. Super. Ct. filed Sept. 20,
2001) (emphasis added).
112. See U.S. DEP'T OF JUSTICE, supra, note 68.
113. Id.
114. For an excellent discussion of this issue, see David S. DeMatteo, Note, Welcome
to Anytown, U.S.A.-Home of Beautiful Scenery (And A Convicted Sex Offender): Sex
Offender Registration and Notification Laws in E.B. v. Verniero, 43 VILL. L. REv. 581
(1998).
115. Brian D. Gallagher, Now That We Know Where They Are, What Do We Do With
Them?: The Placement of Sex Offenders in the Age of Megan's Law, 7 WIDENER J. PUB.
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of recidivism by sex offenders have concluded that recidivism rates
range anywhere from 10% to 70% and that the average child molester
has been charged with more than four sex crimes. 1 6 Little agreement
exists in the literature regarding the frequency and severity of sex
offenders who repeat their crime. 117 Some commentators have concluded
that "statistics have demonstrated that recidivism rates are extremely
high with this type of crime;""l 8 that recidivism rates for "pedophiles ...
are in the ninety percent range;"' ' 9 that "42% of child molesters in study
group were reconvicted for sex offense or violent crime;"'' 20 and that
child molesters released from12a maximum security psychiatric institution
had a "3 1%recidivism rate."' '
Researchers who have studied recidivism rates of sex offenders who
target children have reported utterly alarming statistics. For example, in
a study of pedophiles funded by the National Institute of Mental Health,
the results revealed that each of the 453 perpetrators studied reported
molesting an average of 52 girls or 150 boys.1 22 Another study revealed
that the pedophiles victimized an average of seventy-two children. 23 A
survey by the United States Department of Justice indicated that sex
offenders who victimize children are more than twice as likely to have
multiple victims than sex offenders who target adults, 24 and that the
speed of recidivistic attacks among child molesters is faster
than the
25
recidivistic attacks among sex offenders who target adults.1
Despite considerable variation in the recidivism statistics, however,
recent commentators have nevertheless concluded that "recidivism is a
serious problem that demands attention,"' 126 and the elimination or
reduction thereof has been identified as the "most important goal of legal

L. 39, 42 (1997).
116. Id. (citations omitted).
117. DeMatteo, supra note 114, at 581 n.1 (citing, inter alia, Lita Furby et al., Sex
Qffender Recidivism: A Review, 105 PSYCHOL. BULL. 3 (1989)).
118. Id. (quoting Symposium, CriticalPerspectives on Megan's Law: Protection vs.
Privacy, 13 N.Y.L. SCH. J. HUM. RTS. 23, 36, 136-7 (1996)).
119. Id.
120. Id. (citing R. Karl Hanson et al., Long-Term Recidivism of Child Molesters, 61 J.
CONSUL. & CLINICAL PSYCHOL. 646, 648 (1993)).
121. Id. (citing Mamie E. Rice et al., Sexual Recidivism Among Child Molesters
Released from a Maximum Security PsychiatricInstitution, 59 J. CONSUL. & CLINICAL
PSYCHOL.

381, 383 (1991)).

122. Robert Teir & Kevin Coy, Approaches to Sexual Predators: Community
Notification and Civil Commitment, 23 NEW ENG. J. ON CRIM. & CIV. CONFINEMENT 405,
408 (1997).
123. Id.

124. Id. at 407 (citations omitted).
125.
126.

Id. (citations omitted).
Id. at 408.

20041

SENTENCING OF ADULT OFFENDERS

and therapeutic intervention with sex offenders. 127
The aforementioned child abuse statistics are undeniably disturbing.
Whether the numbers demonstrate that aggregate crime rates are rising or
falling, crime remains a salient public policy issue, and most public
opinion polls indicate that society continues to regard
crime as among
128
today.
face
Americans
problems
of
serious
the most
VI.

Criminal Behavior and Theories of Sentencing

The United States is often characterized as "the most violent and
crime-ridden society in the industrialized world., 129 With more than two
million people behind bars in jails, police stations, or penitentiaries, the
United States incarcerates a larger share of its population than any other
nation. 130
This high incarceration rate results from increasingly harsh public
attitudes toward dealing with lawbreakers. Yet, the causes of criminal
behavior are still not precisely known. Alternative explanations of crime
and their attendant solutions (e.g., imprisonment or rehabilitation) have
been debated for centuries,
but the search continues for proven programs
131
work.
that
and policies
What one regards as the underlying reasons for criminally deviant
behavior necessarily affects one's view of what constitutes appropriate
sentencing. The two predominant schools of thought regarding the
causes of criminal behavior are the "individualist view" and the
"structural view." The individualist view characterizes crime as "deviant
behavior that is a product of genetic, moral, psychic, or cultural defects
in the individual.' 32 Variations on this theory include those espoused by
James Q. Wilson and Edward Banfield. Under Banfield's view, there is
a "culture of poverty" into which poor children are socialized and in
which they learn to desire immediate, as opposed to deferred,
gratification. Under this theory, such children turn to crime in order to
reap immediate rewards. 33 A sub-variation of this perspective may be
found in the social heterogeneity theory, which maintains that the
127. DeMatteo, supra note 114 (citing Lucy Berliner et al., A SentencingAlternative
for Sex Offenders: A Study of Decision Making and Recidivism, 10 J. OF INTERPERSONAL

VIOLENCE 487, 490 (1995)).
128. JAMES P. LESTER & JOSEPH STEWART, JR., PUBLIC POLICY, AN EVOLUTIONARY
APPROACH 211 ( 2 nd ed. 2000) (citing RICHARD D. LAMM & RICHARD A. CADWELL, HARD
CHOICES 8, Denver Center for Public Policy and Contemporary Issues, 1991).

129.
130.

Id.
Id.

131.

Id.

132.

Id. at217.

133.

Id. (citing EDWARD BANFIELD, THE UNHEAVENLY CITY REVISITED (Boston:

Little, Brown, 1974)).
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multiethnic, multiracial character of the American population, i.e., its
"social heterogeneity," contributes to the high crime rate in the United
States. 134 This theory cites to the comparatively low levels of crime in
European countries, Japan, and China, which is often attributed to their
homogenous populations and common cultures.
Finally, James Q. Wilson argues that those inclined to engage in
criminal behavior compare the costs, e.g., punishment, with the benefits
to be gained, and calculate that crime does indeed pay. Under this
theory, perpetrators of crime are seen as rational human beings who
"consciously engage in criminal activity after considering the costs and
135
benefits and conclud[e] that the latter exceed the former.,
The obvious logical conclusion to be drawn from these
"individualist" views of criminality is that the criminal must be punished
rather than rehabilitated. According to this approach, the punishment
must be harsh and certain in order to deter others from committing
crimes. 136
On the other end of the spectrum, we find the proponents of the
structural view of criminality. According to this perspective, it is the
social structure or the environment, as opposed to the individual, which
is the prime determinant of criminal behavior. Under this approach:
The individual is constrained by his or her environment insofar as
conditions such as low socioeconomic status, low education, and high
levels of unemployment or poverty inhibit the individual's chances of
acquiring success, money, and power. Individuals turn to crime out
of frustration associated with the constraints imposed by their

environment. 137
For example, theorists Richard Cloward and Lloyd Olin propose
that "criminal acts are adaptations to an environment that blocks
individual access to the legitimate reward structure." 138 A youth born
into the ghetto might desire success, but because he is born poor, often
without a father as a role model, fails in school, and turns to crime as the
only available path to success. 139 The policy considerations inherent
with this theory of criminal behavior lead to the conclusion that the
solution to the problem must involve positive inducements to reduce

134.

Id. (citing THOMAS R. DYE, POLITICS IN STATES AND COMMUNITIES 249, 250,

7 th

ed. (Englewood Cliffs, NJ: Prentice Hall, 1991)).
135,

Id. (citing JAMES

Q.

WILSON AND RICHARD J. HERRNSTEIN, CRIME AND HUMAN

NATURE (New York: Simon and Schuster, 1985)).
136. Id.
137. Id. at 218.
138,

Id.

(citing

RICHARD

CLOWARD

AND

OPPORTUNITY 7-23 (New York: Free Press, 1960)).
139. Id.
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crime. In other words, the goal must be "to alleviate the environmental
conditions that give rise to crime in the first place."'140 Possible solutions
under this school of thought include programs designed to reduce
4
poverty, eliminate racial discrimination, and provide employment.' '
The War on Poverty and related programs such as the Comprehensive
Employment and Training Act of 1973 (CETA) and the Job Training
Partnership Act of 1982 (JTPA)
were designed and intended to reduce
142
crime by reducing poverty.
In most parts of the country, the dominant view of corrections
policy prior to the 1930s was primarily punishment and deterrence, and14it3
was generally believed that criminals could not be rehabilitated.
However, from the 1930s through the 1970s, the emphasis shifted toward
rehabilitation. 144 Most commentators would agree that the pendulum has
swung once again to embrace a renewed emphasis on the philosophy of
punishment and deterrence in the modem era beginning in the 1970s and
continuing to the present. 145 Thus, the focus is on incarceration as
opposed to rehabilitation.
One of the harshest critics of our nation's correctional system,
federal judge Richard Nygaard, has observed:
Two hundred years ago two significant events happened; both
occurred in Philadelphia. The first was the result of a joint effort by
Thomas Bond and Benjamin Franklin-the development of the first
hospital. ... The second event was the result of efforts by the
Quakers-the development of the penitentiary. Fortunately, it was a
place for prisoners to do penance and become rehabilitated from their
wrongful ways.... What happened to the prison? What happened to
the Philadelphia concept? The Quakers must be praised for the
institution of the American prison begun two hundred years ago. We
must be blamed for failing to improve on the idea, for failing to
sustain it and carry it forward. Instead of progressing, we corrupted
the best elements of the idea and adopted the worst. Prison as a
penalty in and of itself is a creature that was conceived in an illicit
140. Id.
141. Id.
142. Id. See CETA (Pub. L. No. 93-203), enacted in 1973 (designed to assist
economically disadvantaged, unemployed, or underemployed persons; represented the
first attempt to consolidate federal job training programs); and JTPA (Pub. L. No. 97300), which superseded CETA. JTPA established the office of Job Training Programs
and prepared youth and unskilled adults for jobs. From 1983 until June 2000, JTPA
directed and funded the largest federal employment training program in the nation.
143. Id. (citing JOHN HARRIGAN, POLITICS AND POLICY IN STATES AND COMMUNITIES
332 (New York: Harper Collins, 1994).
144. Id. (citing HARRIGAN, supra note 143).
145. Id. (citing Gordon Tullock, Does Punishment Deter Crime?, THE PUBLIC
INTEREST 36, 103-111 (Summer 1974)).
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union between politics and expediency instead of as a means of
correction. Our deficient performance stems from the fact that we
failed to advance our thinking beyond that which is viscerally
demanded by our society and politically
conceded. Progress stopped
146
and, for some reason, reversed itself.
Many social scientists today argue that the criminal justice system
in America has not been successful in seriously deterring crime. 47 On
the other hand, no persuasive evidence shows that rehabilitation produces
lower recidivism rates. 148 Studies indicate that as many as 80% of all
felonies are committed by repeat offenders-those "who have had prior
14 9
contact with the criminal justice system and were not corrected by it.'
Likewise, studies have shown that nearly two-thirds of criminal
offenders on probation will be arrested, and more than one-half will be
convicted for a serious crime committed while they are on probation.' 50
In particular, probation officers are generally underprepared or
undertrained to deal with sex offenders because of the complexity,
expense, and time involved in such specialized training.1 5' Proponents of
rehabilitation over incarceration respond that America has never truly
been committed to rehabilitation, and that our nation's prisons have more
often than not simply been "schools for crime."' 52 According to some
critics, "[p]risoners are exposed to all members of the criminal world and
thus are taught new crimes while becoming increasingly enmeshed in
criminal subcultures. The violent and sometimes oppressive atmosphere
of prisons can leave an inmate more angry at the world than when they
entered prison."'1 53 Legislatures and courts struggle every day with the
nearly hopeless dilemma of crime and punishment. To date, the perfect
solution has evaded all who have sought it.
Policy solutions aimed at reducing poverty and unemployment
assume that criminals are rational, economically-motivated beings. Yet,
this assumption applies principally to perpetrators of property crimes.
Crimes against persons are frequently acts of passion or anger that have

146. Judge Richard Lowell Nygaard, Essay: Crime, Pain, and Punishment: A
Skeptic's View, 102 DICK L. REV. 355, 363-364 (Winter 1998) (citation omitted).
147. LESTER, supra note 128, at 220.
148. Id. at 221 (citing Robert Martinson, What Works? Questions and Answers about
Prison Reform, THE PUBLIC INTEREST 35, 25 (Spring 1974)).
149. Id. (citing DYE, supra note 134, p.254).
150. Id.
th
151.

HARRY E. ALLEN ET AL., CORRECTIONS IN AMERICA, AN INTRODUCTION 367 (10

ed. 2004).
152. LESTER, supra note 128, at 221 (citing WILLIAM A. SCHULTZE, STATE AND
LOCAL POLITICAL ECONOMY APPROACH 304 (St. Paul: West Publishing, 1988)).
153. Mark Spatz, Comment, Shame's Revival: An UnconstitutionalRegression, 4 U.
PA. J. CONST. L. 827, 833 n.56 (May 2002).
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very little to do with economic considerations. Moreover, given the
ambiguous findings about the effects
of various crime policies, it may
154
works.
nothing
that
many
to
appear
Undaunted, however, those charged with safeguarding the public
good continue to seek answers and identify possible solutions. Several
policy solutions have been offered as approaches to reduce crime,
including the following: reduce unemployment and poverty; reduce
dropout rates; increase police staffing; provide more education and job
training; increase sentence severity; use more vocational counseling;
provide more rehabilitation programs; provide better police hardware;
and utilize media campaigns to change criminals' perceptions about the
likelihood of punishment. 55
Commentators Professors James P. Lester and Joseph Stewart, Jr.
have concluded:
Perhaps the safest strategy for public policy in this area, given the
tentative nature of the empirical findings on deterrence and
rehabilitation on crime rates, is to employ a mixed strategy. That is,
funds could be provided for both policing and social services, along
with increased sentence severity and media campaigns to change
criminals' perceptions about the likelihood of conviction and
punishment. 156
Additionally, it has been recognized that the real causes of crime
need to be better understood. For example, we must focus on the
relationship between drug use and crime. The Justice Department has
determined that 78% of prison inmates used some type of drug, including
alcohol, compared with 37% of the general population. 57 Professors
Lester and Stewart also observe that "a high proportion of [criminal]
offenders grew up in homes with only one parent, were victims of child
abuse, had relatives who served time in prison, were not married, had
low levels of education, were unemployed, and were at the poverty level
before entering jail or prison."' 58 No matter what view one espouses
with regard to causes of criminal behavior, these factors cannot be
ignored in attempting to arrive at solutions.
Given the diverse opinions regarding the causes of criminal
behavior and the likelihood of success inherent in the available solutions,
it is not surprising that the subject of sentencing is likewise fraught with
154.

LESTER,

supra note 128, at 221 (citing Herbert Jacob, The Frustrationof Policy:

Responses to Crime by American Cities (Boston: Little, Brown 1984)).
155. Id.

156.
157.

Id. at 222.
Id. (citation omitted).
158. Id. (citing BUREAU OF JUSTICE STATISTICS, Report to the Nation on Crime and
Justice 50 (Washington D.C.: U.S. Government Printing Office, 1988)).
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disagreement.
The continuing and considerable debate about the
appropriate consequences for violations of criminal law has resulted in a
sea change away from rehabilitation and in favor of punishment.
Concrete evidence of this may be seen in the modifications many states
have made in recent decades to make sentencing decisions more certain
and uniform and less discretionary.
Determinations of what sentence is appropriate for what crime, and
for a specific offender necessarily depend, to a great extent, on the goals
the sentence is designed to achieve. This requires an analysis of the
various theories of punishment and the conflicting ideologies of criminal
correction.
Most of the ideologies fall into one or more of the three primary
categories of correctional action: punishment, treatment, or prevention.
There are three general categories that encompass most of the espoused
reasons for punishment. First is retribution. This punishment ideology
focuses on the criminal as "an enemy of society who deserves severe
punishment, including banishment or death, for willfully breaking its
rules. This philosophy has its roots in a societal need for retribution.
Society's authorization of punishment can be traced to that individual
need for retaliation and vengeance."' 159 A second rationale justifying the
punishment of criminals is deterrence. This concept encompasses both
specific deterrence, i.e., on the offender himself or herself, and general
deterrence, i.e., on others who might consider a similar act. In order for
punishment to serve as a deterrent, "it must be swift, visible to others,
closely linked to the forbidden action so that it discourages future
recurrences of that crime, certain, and categorical (all persons
committing a certain crime will receive the same punishment)." 160 The
third reason relied upon for punishing the criminal offender flows from
the concept of incapacitation. According to this theory, there is no hope
for rehabilitation of the individual. The only viable solution is to isolate,
remove, or cripple such persons in some way for some period of time.
Sometimes referred to as the theory of disablement, this approach has
been cited to justify a euphemism for death, banishment, or mutilation of
offenders. Thus, in some countries
castration has been accepted as a
1
criminals.16
sex
punish
to
means
The second ideology in criminal corrections is treatment. Under
this theory, the criminal offender is approached similarly to the way in
which one would approach individuals who are mentally ill, neglected, or

159. ALLEN, supra note 151, at 45.
160. Id. at 45 (citing K. Blackman et al., Enforcement of Zero-Tolerance in the State
of Washington, FORENSIC Sci. REv. 13:2 (2001): 77-86).

161.

Id. at 47.
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underprivileged. This ideology, which is reflected in the treatment
model, views criminal behavior as simply another manifestation of
pathology and thus addresses it by employing some form of therapeutic
activity. The primary difference between ideologies premised on
treatment and those premised on punishment is the assignment of a
correctional program designed to prepare offenders for readjustment to
or reintegration
into the community, rather than only for punishment and
162
confinement.
The third ideology in criminal corrections is prevention. It is
recognized that almost all criminal offenders are eventually released, and
if the problem has not been effectively treated while in prison, the
problem returns when the offender is released back into society. One
alternative way to approach criminal behavior is to try to prevent it
before it occurs, whether at the hands of a repeat offender, within the
correctional system, or a novice to the criminal justice system by some
sort of intervention in the community. One means of employing this
approach is education conducted at a level designed to prevent or reduce
juvenile delinquency:
Those who advocate the prevention ideology are well aware that total
prevention of crime is probably impossible. Emile Durkheim
believed crime in some form was an inevitable accompaniment to
human society.... Essentially, the prevention ideology holds that
crime may at least be reduced through an attack on the social and
163
emotional problems that encourage a child's criminal inclinations.
In their book, Corrections in America, Professors Harry E. Allen
and Edward J. Latessa, and corrections expert Clifford E. Simonsen,
make the following recommendations for transforming the criminal
justice system into a more balanced and restorative model for responding
to criminal behavior: make needed services available for victims of
crime; give victims opportunities for involvement and input; actively
involve community members, including individual crime victims and
offenders, in making decisions and carrying out plans for resolving
issues and restoring the community; build connections among
community members; give offenders the opportunity and encouragement
to take responsibility for their behavior; actively involve juvenile
offenders in repairing the harm they caused; and increase juvenile
1 64
offenders' skills and abilities.
It has been recognized that "[t]he sentencing of a criminal defendant
162. Id. at49-50.
163. Id. at 52 (citing Emile Durkheim, Division of Labor in Society, trans. George
Simpson (Glencoe, IL: Free Press, 1947)) (other citations omitted).

164. Id. at 54-55.

PENN STATE LAW REVIEW

[Vol. 109:2

is the culmination of society's endeavor to provide security to the
' 65
citizenry from the vexing, and perhaps inexorable, problem of crime."'
Whether the solutions proposed by Allen, Latessa, and Simonsen would
lead to an amelioration of the problems our communities face remains to
be seen. What is clear is that further research and analysis is necessary
and should be of the highest priority to our lawmakers and to our law
enforcement personnel.
VII. The History of Sentencing in Pennsylvania
My colleague, President Judge Joseph A. Del Sole, in a 1993 article
for the Duquesne Law Review,' 66 provided the following scholarly
recitation of the history of sentencing in the Commonwealth of
Pennsylvania:
Pennsylvania, at the time of its founding in 1682, had the most
lenient criminal code, with murder being the only crime punishable
by death. Property crimes were punishable by restitution, and crimes
against the person resulted in whippings or imprisonment for a
second offense. Initially, prisons were designed to provide work
which it was believed would lead to rehabilitation. The Quakers
distrusted courts and attempted to have disputes resolved among the
parties. By 1700, however, the political and social climate had
changed and more severe penalties were introduced. Ultimately, by
1718, Pennsylvania's laws included many of the capital crimes of
England.
Another turnabout occurred later in the century and by 1786 certain
capital crimes had been eliminated. In 1794 the death penalty was
abolished in Pennsylvania for all crimes but murder.

The [1794] Act's preamble ... defined the purpose of punishment as
a means to prevent crime and repair the damage to society. It stated
that these goals were best served by "moderate but certain penalties"
and asserted that a function of government was to reform offenders.
The same year which brought changes in the law also brought the

165. Gary S. Gildin, Appellate Determinacy: The Sentencing Philosophyof the United
States Court of Appeals for the Third Circuit, 40 VILL. L. REv. 577 (1995).
166. Joseph A. Del Sole, Appellate Review in a Sentencing Guidelines Jurisdiction:
The Pennsylvania Experience, 31 DUQ. L. REV. 479 (1993) (article adapted from Judge
Del Sole's thesis submitted in partial fulfillment of the requirements for the degree of
Masters of Law in the Judicial Process at the University of Virginia).
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remodeling of the Walnut Street prison in Philadelphia. Prisoners
were either to work or to be kept in solitary confinement where they
could meditate and reform their lives. It was ultimately
conceded
1 67
that isolation was cruel punishment and was discarded.
Two Pennsylvania prisons were constructed during this time period:
the Western Penitentiary, in 1829, and the Eastern Penitentiary, in 1836.
These institutions have been noted for their implementation of the
Quaker ideals. This then-progressive approach to imprisonment became
known as the "Pennsylvania System."1 68 Historians observe that "[t]he
nineteenth century witnessed a proliferation of the Quaker system.
Confinement was deemed an effective way of dealing with offenders.
Therefore, as the Quaker system encouraged rehabilitation, by the dawn
of the twentieth
century, rehabilitation had become the primary goal of
69
punishment."1
As President Judge Del Sole observed:
As focus on the rehabilitative possibilities of the defendant began to
emerge, indeterminate and suspended sentencing practices developed.
By the turn of the century, Pennsylvania was well immersed in this
process. By the 1970's, there was a growing national concern over
sentencing disparity and Pennsylvania was not immune from those
forces. 170

Since 1911 Pennsylvania has embraced the concept of indeterminate
sentencing.... A sentencing court is required to set a minimum and
maximum period of incarceration with the minimum not to exceed
one-half the maximum. The prisoner's release date is determined by
the Parole1 Board but cannot occur before the minimum sentence is
17

served.

The General Assembly passed a comprehensive sentencing code in
1974 which detailed a decisional process that trial judges were
required to exercise in determining sentences. The code defined the
type of sentences available, the conditions under which probation was
appropriate, and the circumstances under which confinement was to
be invoked.

167.
168.
169.
170.
171.

Id. at 479-81 (citations omitted).
SPATZ, supra note 153, at 833 n.52 (citations omitted).
Id. at 833 n.53 (citations omitted).
Del Sole, supra note 166, at 481 (citations omitted).
Id. at 483 n.21.
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At the same time, the Supreme Court of Pennsylvania began the
process of appellate review of sentencing decisions. This was a
major departure from past practice and illustrative of a more
aggressive appellate role. The state high court's actions were
tentative, and limited to a procedural examination of the sentencing
process.
In
1978
the Pennsylvania
Commission on
Sentencing
("Commission") was created and charged with the responsibility of
establishing sentencing guidelines, This system, which has remained
substantially in place, clearly functioned to eliminate sentencing
disparity and promoted a greater consistency in sentencing decisions.

The legislation creating the Pennsylvania Commission on Sentencing
charged the Commission with the responsibility of developing
guidelines to be used by judges when sentencing.

[O]n January 24, 1981, [the Commission] submitted its
recommendation to the General Assembly. They were rejected on
March 3 1, 1981. The rejection resolution directed the Commission to
increase the upper limits of sentences in its various sections, give
judges greater latitude in considering aggravating and mitigating
circumstances, clarify those circumstances, change its proposal on
concurrent and consecutive sentences and increase penalties where
actual or threatened serious bodily harm is involved.
The
Commission submitted revised guidelines to the General Assembly
on January 23, 1982. They were approved and became effective on
July 22, 1982.
Also, the sentencing code was amended to add the following:
(b) The court shall also consider any guidelines for sentencing
adopted by the Pennsylvania Commission on Sentencing....
In
every case in which the court imposes a sentence for a felony or
misdemeanor, the court shall make as a part of the record, and
disclose in open court at the time of sentencing, a statement of the
reason or reasons for the sentence imposed. In every case where the
court imposes a sentence outside the sentencing guidelines.., the
court shall provide a contemporaneous written statement of the
reason or reasons for the deviation from the guidelines. Failure to
comply shall be grounds for vacating the sentence and resentencing
the defendant ....
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This language made consideration of the guidelines mandatory, but
not their application.
The guidelines were the culmination of extensive efforts by the
commission. They were designed to permit sentencing discretion yet
eliminate sentence disparity. This was to be accomplished by
focusing consideration on the nature of the offense and the
defendant's prior criminal activity.
The Pennsylvania Supreme Court, on October 7, 1987, decided
Commonwealth v. Sessoms [532 A.2d 775 (1987)] and [invalidated]
the guidelines. In response to this decision, the Legislature and
Commission acted quickly and new guidelines were adopted effective
April 25, 1988. The present guidelines:
(A) assign offense gravity scores to applicable crimes;
(B) assign a prior record score to the defendant;
(C) deal only with minimum term of confinement;
(D) establish a sentence range chart that suggests standard,
mitigated and aggravated ranges of punishment;
(E) list factors to be considered as aggravating or mitigating
circumstances; and
(F) require the addition of 12 to7224 months to the guideline
range if a deadly weapon is used.1
Today, the Pennsylvania Commission on Sentencing is statutorily
required to adopt guidelines for sentencing within the limits established
by law (42 Pa.C.S. § 2154). Sentencing recommendations take into
account the gravity of the current offense (Offense Gravity Score) and
the seriousness and extent of the prior record (Prior Record Score). For
each combination of Offense Gravity Score and Prior Record Score,
three levels of recommended guideline ranges are prescribed: a standard
range; an aggravated range; and a mitigated range. If a judge sentences
either in the aggravated or mitigated range, he or she is encouraged to
identify specific aggravating or mitigating reasons. Additionally, an
enhanced range of sentences is prescribed if the offender possessed or
used a deadly weapon during the commission of the offense, involved

172.

Id. at 481, 489-91 (citations omitted).
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youths in drug trafficking, or trafficked in drugs within 1000 feet of a
school. All ranges refer to the minimum incarceration sentences under
Pennsylvania law. In the event a sentence is imposed outside of the
recommended guideline ranges, the judge must provide a73 written
statement of the reasons he or she deviated from the guidelines. 1
Following a comprehensive review of the sentencing guidelines, the
Pennsylvania Commission on Sentencing adopted a revised set of
guidelines that became effective on August 12, 1994. Further revisions
went into effect June 13, 1997.174
VIII. Appellate Review of Sentencing in Pennsylvania
Appellate decisions in Pennsylvania have clarified the following
requirements with respect to the appellate review of sentencing decisions
by trial court judges. First of all, the appellate courts' authority to review
a sentence is governed by 42 Pa. Cons. Stat. Ann. § 978 1,175 noting "[i]f
no statutory authorization exists for a particular sentence, that sentence is
illegal and subject to correction."' 176 Moreover, challenges to an illegal
sentence can never be waived, and they are subject to sua sponte
appellate review. 177 It is 178axiomatic in Pennsylvania that "an illegal
sentence must be vacated."'
However, in the case of a legal sentence, i.e., one that falls within
the statutory limits, appellate review is much more limited. Sentencing
is a matter vested in the sound discretion of the sentencing judge, whose
judgment will not be disturbed absent an abuse of discretion., 79 The late
Pennsylvania Supreme Court Chief Justice Robert C. Nix, Jr. observed
that the sentencing decision by a trial judge "is the most complex and
difficult function a jurist is called upon to perform."' 8 0 As President
Judge Del Sole has explained, "Pennsylvania's indeterminate sentencing
policy and its non-mandatory guidelines continue to require that judges
perform this function. With proper individual background information,

173.

PENN. COMM'N ON SENTENCING, SENTENCING IN PENN.

2000, 2000 ANN.

DATA

REP., at 1.

174. Id.
175. See Commonwealth v. Randal, 837 A.2d 1211, 1214 (Pa. Super. Ct. 2003)
(citing to Commonwealth v. Archer, 722 A.2d 203, 209 (Pa. Super. Ct. 1998) (en banc)).
176. Id. (citing to Commonwealth v. Alexander, 811 A.2d 1064, 1065 (Pa. Super. Ct.
2002), appeal denied, 822 A.2d 703 (Pa. 2003) (quoting Commonwealth v. Syno, 791
A.2d 363, 365 (Pa. Super. Ct. 2002))).
177. Id. (citing to Archer, 722 A.2d at 209).
178. Id. (citing to Alexander, 811 A.2d at 1066).
179. Commonwealth v. Ritchey, 779 A.2d 1183, 1185 (Pa. Super. Ct. 2001) (citations
omitted).
180. Del Sole, supra note 166, at 500 (citing Commonwealth v. Martin, 351 A.2d
650, 659 (Pa. 1976) (Nix, J. dissenting)).
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and, having participated in the trial and ' learning
of the crime first hand,
18 1
they are best suited to perform this task."
Where an appellant challenges the discretionary aspects of a
sentence, there is no automatic right to appeal. If such an appeal 182
is
nevertheless sought, it is called a petition for allowance of appeal.
Before a challenge to a judgment of sentence will be heard on the merits,
an appellant first must set forth in his or her brief a concise statement of
the reasons relied upon for allowance of appeal with respect to the
discretionary aspects of his or her sentence.1 83 Also, it is required that
issues challenging the discretionary aspects of sentencing be raised in a
post-sentence motion or during the sentencing proceedings. 84 Absent
such efforts, an objection to a discretionary aspect of a sentence is
waived.1 85 Before the Superior Court will review a challenge to the
discretionary aspects of a sentence, an appellant must establish that there
exists a substantial question as to whether the sentence imposed by the
trial court was inappropriate under the Sentencing Code. 8 6 This
determination is made on a case-by-case basis, and the court will grant
an appeal "only when the appellant advances a colorable argument that
the sentencing judge's actions were either: (1) inconsistent with a
specific provision of the Sentencing Code; or (2) contrary to the
fundamental norms which underlie the sentencing process."'1 87 An
assertion that the sentencing court did not provide sufficient reasons for
imposing a sentence outside of the sentencing guidelines does raise a
substantial question. 88 However, the Superior Court has explained that
when a trial court imposes a sentence outside of the sentencing
189
guidelines, a verbatim recitation of the guideline range is not required.
Rather, the Superior Court has concluded that "a trial court has rendered
a proper 'contemporaneous statement' . . . so long as the record
demonstrates with clarity that the court considered the sentencing
guidelines in a rational and systematic way and made a dispassionate
decision to depart from them." 190
The Superior Court has acknowledged the standard set forth by the

181. Id. (citations omitted).
182. Ritchey, 779A.2dat 1185.
183. Id.
184. Commonwealth v. Petaccio, 764 A.2d 582, 586 (Pa. Super. Ct. 2000), overruled
on other grounds by Commonwealth v. Mouzon, 812 A.2d 617 (Pa. 2002).
185. Id.
186. See Commonwealth v. Tuladziecki, 522 A.2d 17, 18 (Pa. 1987); 42 PA. CONS.
STAT. ANN. § 978 1(b) (1998).
187. Commonwealth v. Brown, 741 A.2d 726, 735 (Pa. Super. Ct. 1999) (en banc).
188. Commonwealth v. Rodda, 723 A.2d 212, 214 (Pa. Super. Ct. 1999) (en banc).
189. Id. at 215.
190. Id. at 216.
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Pennsylvania Supreme Court:
Where pre-sentence reports exist, we shall continue to presume that
the sentencing judge was aware of relevant information regarding the
defendant's character and weighed those considerations along with
mitigating statutory factors. A pre-sentence report constitutes the
record and speaks for itself. ... Having been fully informed by the
pre-sentence report, the sentencing court's discretion should not be
disturbed.' 91
The Superior Court has further explained that "we accord the
sentencing court great weight because it is in the best position to view
the defendant's character, displays of remorse, defiance or indifference,
and the overall effect and nature of the crime. If the court's sentencing
colloquy demonstrates that it has considered the circumstances, prior
criminal record, personal characteristics and rehabilitative potential of
the defendant, and the record shows that the court had the benefit of the
presentence report, an adequate statement of the reasons for the sentence
imposed has been provided." ' '
Previously, the Superior Court had held that where a sentence was
within the statutory limits, a claim that the sentence was excessive did
not raise a substantial question as to whether the sentence was
inappropriate.1 93 However, in 2002, the Supreme Court held:
If an appellant... complies with all statutory and procedural
requirements regarding a challenge to the discretionary aspects of
sentencing, and articulates in this Rule 2119(f) statement a substantial
question so as to warrant appellate review, § 9781 requires the
Superior Court to review the manner in which the trial court
exercised its discretion. This does not mean, however, that the
Superior Court must accept bald allegations of excessiveness.
Rather, only where the appellant's Rule 2119(f) statement
sufficiently articulates the manner in which the sentence violates
either a specific provision of the sentencing scheme set forth in the
Sentencing Code or a particular fundamental norm underlying the
sentencing process, will such a statement be deemed adequate to raise
a substantial question so as to permit a grant
of allowance of appeal
194
of the discretionary aspects of the sentence.

191. Brown, 741 A.2d at 735 (quoting Commonwealth v. Devers, 546 A.2d 12, 18
(Pa. 1988)).
192. Id. at 735-36 (citing to Commonwealth v. Clever, 576 A.2d 1108, 1110 (Pa.
Super. Ct. 1990) and Commonwealth v. Phillips, 601 A.2d 816, 823-24 (Pa. Super. Ct.
1992)).
193.

See, e.g., id. at 735.

194. Commonwealth v. Mouzon, 812 A.2d 617, 627 (Pa. 2002). See also
Commonwealth v. McNabb, 819 A.2d 54 (Pa. Super. Ct. 2003) (citing Mouzon, supra).
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The Superior Court has also explained that a trial judge has the
discretion to determine whether, considering the facts of a particular
case, the sentence should be consecutive to, or concurrent with, other
sentences being imposed. For this reason, such a challenge does not
present a substantial question regarding the discretionary aspects of
sentence. 195
Similarly, a claim that a sentence was not tailored to the appellant's
rehabilitative needs, or to the ends of justice and society, challenges only
the weight accorded to the sentencing factors by the sentencing judge,
and thus, fails to raise a substantial question. 196 However, the Superior
Court has recognized that a claim that a sentence is excessive because the
trial court relied on an impermissible factor does 1raise
a substantial
97
question and, therefore, is entitled to appellate review.
IX. Megan's Law
Sentencing can, and often does, involve more than a decision on
imprisonment. This is particularly true in the area of sexually based
violent crimes:
In the mid-1990's, a new menace riveted the public attention: sexual
predators. States enacted so-called Megan's Laws, which require
convicted sexual offenders to register their presence with local
authorities. There was also an increased public interest in retribution
against child molesters, evidenced for example, by rising public calls
to castrate pedophiles. States have called for longer confinements.
[The] Kansas "Sexually Violent Predator Act," upheld by the
Supreme Court [in 1999], provides for the indefinite civil
commitment of certain sex offenders. The defendant
in the Kansas
198
case was convicted of repeatedchild molestation.
Megan's Laws found their origin in New Jersey.
observed:

As one writer

In the wisdom of society's gatekeepers on such matters, he moved
into a quiet neighborhood in Hamilton Township, New Jersey, with
two other "recovering" sexual offenders. He made friends with the
neighborhood kids, letting them play with his puppy. Because he
was considered a quiet and gentle man, he was able to lure his little
195. Commonwealth v. Rickabaugh, 706 A.2d 826, 847 (Pa. Super. Ct. 1997)
(quoting Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. Ct. 1995)) (emphasis
added).
196. Commonwealth v. Cleveland, 703 A.2d 1046, 1048 (Pa. Super. Ct. 1997).
197. Commonwealth v. Kraft, 737 A.2d 755, 757 (Pa. Super. Ct. 1999) (citing
Commonwealth v. Roden, 730 A.2d 995, 997 (Pa. Super. Ct. 1999)) (emphasis added).
198. Adler, supra note 49, at 226 (citations omitted) (emphasis added).
STAT. ANN. 59-29a01 et seq. (1994).

See KAN
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neighbor Megan Kanka, 7, to a heinous death.
strangled her. 199

He raped and

The perpetrator in Megan Kanka's case was a thirty-three-year-old,
twice-convicted felon who had served six years for the attempted sexual
assault of a child.2 °0 On October 31, 1994, three months after Megan
Kanka's rape and murder, Megan's Law was signed by New Jersey's
then-governor, Christine Todd Whitman.0 1
Pennsylvania was not immune from the public alarm generated by
reports of sexual predators. On October 24, 1995, then-Governor Tom
Ridge signed into law the legislation known as Pennsylvania's Megan's
Law. The Pennsylvania Legislature made the following specific findings
regarding sexually violent predators:
(1) If the public is provided adequate notice and information about
sexually violent predators and certain other offenders, the community
can develop constructive plans to prepare themselves and their
children for the offender's release. This allows communities to meet
with law enforcement to prepare and obtain information about the
rights and responsibilities of the community and to provide education
and counseling to their children.
(2) These sexually violent predators pose a high risk of engaging in
further offenses even after being released from incarceration or
commitments and that protection of the public from this type of
offender is a paramount governmental interest.
(3) The penal and mental health components of our justice system are
largely hidden from public view and lack of information from either
may result in failure of both systems to meet this paramount concern
of public safety.
199. Christine M. Kong, Comment, The Neighbors are Watching: Targeting Sexual
Predators with Community Notification Laws, 40 VILL. L. REV. 1257 (1995) (quoting
Suzanne Fields, We Should Lock Them Up for Life: Megan 's Law Doesn't Really Protect
Society from Sexual Predators, ATLANTA J., Mar. 6, 1995, at A8) (other citations

omitted). The "he" in the quotations, is Jesse Timmendequas, a previously convicted
pedophile.
200. Michael L. Bell, Comment, Pennsylvania's Sex Offender Community
Notification Law: Will it Protect Communities from Repeat Sex Offenders?, 34 DUQ. L.
REV. 635 (Spring 1996) (citations omitted).
201. Id. at 636-37 (citations omitted). See N.J. STAT. ANN §§ 2C:7-1 et seq. (West
1995). It should be noted that, prior to New Jersey's adoption of Megan's Law,
Washington State's legislature had passed its "Sexually Violent Predators Act" in 1990.
This Act was a revised version of a sexual psychopath statute the Washington legislature
had voted to repeal six years earlier. The Washington Act provides for indefinite civil
commitment of certain sexual offenders. WASH. REV. CODE ANN. §§ 71.09.010-120
(1992 & Supp. 1995). See Andrew Horwitz, Sexual Psychopath Legislation: Is There

Anywhere to Go But Backwards?, 57 U. PITT. L. REV. 35, 36 (Fall 1995).
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(4) Overly restrictive confidentiality and liability laws governing the
release of information about sexually violent predators have reduced
the willingness to release information that could be appropriately
released under the public disclosure laws and have increased risks to
public safety.
(5) Persons found to have committed such an offense have a reduced
expectation of privacy because of the public's interest in public safety
and in the effective operation of government.
(6) Release of information about sexually violent predators to public
agencies and the general public will further the governmental
interests of public safety and public scrutiny of the criminal and
mental health systems so long as the information
released is
20 2
rationally related to the furtherance of those goals.
In the recent case of Commonwealth v. Williams ("Williams Ir'),
Pennsylvania Supreme Court Justice Thomas Saylor provided the
following history of the enactment and appellate review of Megan's Law
in Pennsylvania:
In 1995, The General Assembly amended the Sentencing Code by
adding Subchapter H, entitled "Registration of Sexual Offenders,"
codified at 42 Pa.C.S. §§ 9791-9799, and generally referred to as
"Megan's Law" (hereinafter, "Megan's Law I"). Among other
things, Megan's Law I established a procedure for adjudicating
certain offenders-namely, those that committed one of the
predicated offenses listed in the statute-as "sexually violent
predators." The mandated procedure included a post-conviction, presentence assessment by the Board, followed by a hearing before the
trial court. At the hearing, the offender was presumed to be a
sexually violent predator and bore the burden of rebutting such
presumption by clear and convincing evidence. If the individual was
adjudicated a sexually violent predator, he was subjected to an
enhanced maximum sentence of life imprisonment for the predicate
offense, as well as registration and community notification
requirements that were more extensive than those applicable to an
offender who was not adjudicated a sexually violent predator.
In Commonwealth v. Williams, 557 Pa. 285, 733 A.2d 593 (1999)
(Williams 1), this Court struck down the sexually violent predator
provisions of Megan's Law I based upon the conclusion that a
finding of sexually violent predator status under that enactment
entailed a "separate factual determination, the end result of which is

202.

42 PA. CONS. STAT. ANN. § 9791(a) (1998 & Supp. 2003).
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the imposition of criminal punishment," i.e., increasing the offender's
maximum term of confinement above the statutory maximum for the
underlying offense. Thus, the defendant was entitled to the "full
panoply of relevant protections which due process guarantees,"
including a presumption of innocence. As the statute placed the
burden upon the registrant to prove that he was not a sexually violent
predator, it failed Fourteenth Amendment scrutiny. Notably, in view
of the punitive nature of the increased maximum prison sentence, the
Williams I Court invalidated the challenged provisions without
reaching the question of whether the enhanced registration and
notification requirements constituted criminal punishment.
After Williams I was decided, the General Assembly passed Megan's
Law II, which was signed into law on May 10, 2000. Although the
stated legislative policy remained the same as in Megan's Law I, see
42 Pa.C.S. §9793(b) ...the General Assembly altered the manner in
which an individual convicted of a predicate offense was adjudicated
a sexually violent predator. The critical distinction ...is that, under
Megan's Law II, an offender convicted of an enumerated predicate
offense is no longer presumed to be a sexually violent predator.
Rather, the Commonwealth bears the burden of proving such status
by clear and convincing evidence. See 42 Pa.C.S. §§ 9795.4(e)(3).
Additionally, persons adjudicated to be sexually violent predators are
no longer subjected to an automatic increased maximum term of
imprisonment for the predicate offense. Instead, they are required to
undergo lifetime registration, notification, and counseling procedures;
failure to comply with such
procedures is penalized by a term of
20 3
probation or imprisonment.

203. Commonwealth v. Williams, 832 A.2d 962, 965-67 (Pa. 2003) (footnotes and
citations omitted). See also Commonwealth v. Krouse, 799 A.2d 835, 842 (Pa. Super. Ct.
2002), appeal denied, 821 A.2d 586 (Pa. 2003), wherein the Superior Court explained,
"[w]e are cognizant, however, of the fact that the SVP classification does not
automatically apply to an individual convicted of a sexual offense or even to individuals
who have molested a child. Rather, the SVP classification has been specifically limited
by the legislature to those offenders who have a 'mental abnormality or personality
disorder that makes [them] more likely to engage in predatory sexually violent
offenses."' Under Megan's Law It, any offender convicted of a predicate offense,
whether or not he is deemed a sexually violent predator, must: (1) register his current
residence or intended residence with the state police upon release from incarceration,
parole from a correctional institution, or commencement of an intermediate punishment
or probation; (2) inform the state police within ten days of a change of residence; and
(3) register within ten days with a new law enforcement agency after establishing
residence in another state. See 42 Pa.C.S. § 9795.2(a). State police officials then forward
this data, together with fingerprint and photographic information obtained from the
sentencing court, 42 Pa.C.S. § 9795.3(4), to the chief of police of the locality where the
offender will reside following his change of address or release from prison, 42 Pa.C.S.
§ 9795.2(c). For sexually violent predators, the police chief in turn notifies the
individual's neighbors, as well as day care operators and school officials within the
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The issue before the Pennsylvania Supreme Court in Williams II
was whether the registration, notification, and counseling requirements
of Megan's Law II, applicable to individuals deemed sexually violent
predators, amounted to criminal punishment. The Court held that while
the requirements themselves were not punitive in nature, the penalties the
Act imposed for non-compliance were unconstitutionally punitive, yet
severable. 20 4 Therefore, the Court remanded the case to the trial court for
consideration of Williams' remaining claims that the Act was: (a) void
for vagueness; (b) violated due process and separation of powers; and
(c) contained more than one subject in violation of Article III, Section 3
of the Pennsylvania Constitution. 20 5 The constitutional challenges to
Pennsylvania's Megan's Law II are ongoing,20 6 and will continue to be
addressed by the courts.
In addition to the constitutional challenges that confront Megan's
Law 1I, critics have observed that public policy considerations weaken
the law's ability to protect our communities from repeat sex offenders.
First, evidence suggests that a substantial number of released sex
offenders subject to community notification laws either report false
municipality. See 42 Pa.C.S. § 9798(b). The data sent to these recipients includes the
offender's name, address, offense, and photograph (if available), as well as the fact that
he has been determined by a court to be a sexually violent predator, "which determination
has or has not been terminated as of a date certain." See 42 Pa.C.S. § 9798(a). The
sexually violent predator's name and address, including any subsequent change of
address, is also sent to the victim of the offense, until the victim requests that such
notification be terminated. See 42 Pa.C.S. § 9797. Sexually violent predators must
register pursuant to the above provisions for their lifetime.
See 42 Pa.C.S.
§ 9795.1(b)(3).
204. Id. at 986.
205. Id.
206. See, e.g., Commonwealth v. Maldonado, 838 A.2d 710, 718 (Pa. 2003) (due
process does not require proof beyond a reasonable doubt that a defendant is a sexually
violent predator in order to subject defendant to registration and notification under
Megan's law II; clear and convincing evidence standard is constitutionally sufficient);
Commonwealth v. Rhoads, 836 A.2d 159, 162-63 (Pa. Super. Ct. 2003) (Megan's Law II
is sufficiently clear and specific to withstand constitutional challenge on grounds of
vagueness); Commonwealth v. Howe, 842 A.2d 436 (Pa. Super. Ct. 2004) (Megan's Law
II does not violate a defendant's right against self-incrimination; does not violate
constitutional protection against double jeopardy; does not violate the separation of
powers doctrine; does not violate the Pennsylvania Constitution by enacting a bill
containing more than one subject; and does not violate substantive due process or
constitutional prohibition against cruel and unusual punishment); Commonwealth v.
Kopicz, 840 A.2d 342, 350-51 (Pa. Super. Ct. 2003) (incarcerated appellant's challenge
to Megan's Law II on the basis of privacy rights violations premature because appellant
was not yet subject to the requirements of the Act). Note that in Commonwealth v.
Mountain, 711 A.2d 473, 478 (Pa. Super. Ct. 1998), the Superior Court held that the
appellant's privacy interest with regard to the registration requirements of Megan's Law
was outweighed by the state's interest in protecting the public from sexually violent
predators. Although Megan's Law has since been amended, the registration and
notification requirements of Megan's Law II are largely the same.

PENN STATE LAW REVIEW

[Vol. 109:2

addresses or fail to register with the proper authorities. 20 7 Second,
community notification laws may encourage the community to take the
law into their own hands, which can result in an increase of violent
crimes.2 °8 In order for these laws "to accomplish the goal of protecting
communities from repeat sex offenders, [they require] the cooperation of
released sex offenders. 20 9 Compounding the problem further is the
basic fact that many police departments simply do not have enough
resources to track down released sex offenders who have failed to
register.210
In recognition of these roadblocks, Pennsylvania's Auditor General,
Robert P. Casey, Jr., a relentless watchdog for our Commonwealth's
families and children, advised the Pennsylvania State Police on May 7,
2003, that he was commencing a performance audit to determine the
Commonwealth's compliance with Megan's law. On August 4, 2003,
General Casey requested in writing that the State Police provide him
with the names, current addresses, and release dates of those sexual
offenders listed on the Megan's Law registry who were convicted
between July 9, 2000, and June 10, 2003. The State Police responded on
August 15, 2003, and again on September 30, 2003, that they would not
provide the requested information due to restrictions in the Criminal
History Record Information Act (CHRIA), 18 Pa. Cons. Stat. Ann.
§§ 9101-9183, asserting that the information sought by the Auditor
General is protected under Sections 9102 and 9106(c)(4) of CHRIA as
"investigative information," and that CHRIA authorizes the State Police
to disseminate such information only to criminal justice agencies.
General Casey filed a Petition for Review with the Commonwealth Court
of Pennsylvania seeking summary relief. The Court denied the requested
relief in an Opinion dated March 8, 2004, stating, inter alia, that "the
information requested by the Auditor General is 'investigative
information' within the meaning of the CHRIA. As such, the [State
Police] properly refused to provide it to the Auditor General. 2 1 The
court noted that the Auditor General did not claim to be a criminal justice
agency.
On April 2, 2004, General Casey issued a public report revealing
that when sexually violent predators moved into local neighborhoods
following their release from prisons, the Pennsylvania state Police
repeatedly issued notices to communities which were wrong, late, and
207.

Bell, supra note 200, at 656.

208.
209.
210.

Id.
Id.
Id. at 657.

211.
Dep't of Auditor Gen. v. Penn. State Police, 844 A.2d 78, 81 (Pa. Commw. Ct.
2004) (Pellegrini, J., dissenting).
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ineffective. 2t 2 According to the Auditor General, the State Police gave
incorrect information to local police departments, schools, and child care
centers nearly half of the time, resulting in families not knowing that a
sexually violent predator was living nearby, sometimes for weeks and
even months. General Casey explained that he was releasing an interim
report, before a final audit was completed, because these deficiencies
with the community notification requirements of Megan's Law demand
immediate attention.21 3
Other efforts to counteract these problems include the use of a
national sex offender registry, the purpose of which is to assure that
when sexual predators move from one state to another, law enforcement
officials do not lose track of them. One commenter has aptly noted that
"[u]nless we make this a unified, seamless national system, community
notification will not be completely successful. 2 4
Megan's Laws represent state legislatures' best efforts at addressing
a seemingly hopeless conundrum, the prevention of sexually violent
crimes in our communities. It remains to be seen if these good intentions
yield good results.
X.

Sexual Abuse Crimes in Pennsylvania

In order to accurately study the rate of incidence and trends in
sentencing in crimes involving the sexual abuse of children, reliable and
relevant data must be available. Unfortunately, as is true in most, if not
all states, the statistics recorded and data maintained in Pennsylvania do
not track criminal court cases or sentencing by the category of "crimes
involving child victims." Of course, certain crimes, such as corruption of
minors and statutory rape, by definition, involve the victimization of
children. Describing those statistics, however, would represent only one
piece of the puzzle. Many other crimes, including those involving sexual
assaults, aggravated sexual assaults, and involuntary deviate sexual
intercourse, apply to both adult and minor victims, and thus do not
provide the requisite basis from which one could draw statistical
conclusions with any degree of integrity.
The Pennsylvania Commission on Crime and Delinquency conducts

212. Pennsylvania Department of the Auditor General, Pennsylvania State Police
Often Late in Alerting Communities to Sexually Violent Predators, available at
http://www.auditorgen.state.pa.us/Department/Press/MegansLawSVP-PR.html.
213. Id. The Auditor General's full interim report includes a plan for correction
which he urged Pennsylvania's Governor Ed Rendell to order the Pennsylvania State
Police to implement.
214. Gallagher, supra note 115, at 39 (citation omitted). See 42 U.S.C. 14071 (1994
and Supp. 1997) (requiring states to establish systems for notifying communities when
convicted sex offenders move into neighborhood after being released from incarceration).
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research and compiles annual reports as well as subject-specific reports
resulting from its research and evaluation projects. Among the most
useful are the Commission's reports of its Crime Victimization Surveys
in Pennsylvania. These surveys, however, are based on telephone
interviews with approximately 8,000 randomly selected households, and
seek victimization reports only for state residents age twelve and older.
The Commission's annual reports of crime statistics are likewise
valuable, but track only the crimes of murder, negligent manslaughter,
rape, robbery, aggravated assault, burglary, theft, and arson, and
do not
215
maintain data categorized specifically to reference child victims.
In Pennsylvania, with respect to the general incidence of violent
crime, it is possible to state the following. In the year 2001, based on a
population of 12,287,150, the total number of reported violent crimes
(based on the U.S. Department of Justice's Bureau of Justice Statistics),
equaled 50,432.
Of those, 651 were murder and non-negligent
manslaughter; 3,467 were forcible rape; 17,500 were robbery; and
28,814 were aggravated assault.2 16
With respect to crimes against children, the Pennsylvania
Department of Public Welfare (DPW) compiles statistics based on
reports of suspected child abuse pursuant to the Pennsylvania Child
Protective Services Law (CPSL). The DPW defines a perpetrator of
child abuse as a person who has committed child abuse and is a parent of
a child, a paramour of a child's parent, an individual 14 years of age or
older residing in the same home as the child, or a person responsible for
the child's welfare.2 17
215.

PENN.
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http://www.pccd.state.pa.us/pccd/cwp/view.asp?A
2003).

DELINQUENCY,

available

at

1406&Q=571399 (last revised Oct. 7,

216. U.S. DEP'T OF JUSTICE, OFFICE OF JUSTICE PROGRAMS, BUREAU OF JUSTICE
STATISTICS, Reported Crime in Pennsylvania, available at http://bjsdata.ojp.usdoj.gov/

dataonline/ Search/Crime/State/RunCrimeStatebyState.cfmi (last revised Apr. 14, 2003).
217.

PENN. DEP'T OF PUBLIC WELFARE, OFFICE OF CHILDREN, YOUTH AND FAMILIES

(OCYF), Child Abuse and Neglect: What is Child Abuse?, available at
http://www.dpw.state.pa.us/ocyf/cw/abuse/abuseHome.asp (last revised Dec. 27, 2002).
The DPW defines the types of abuse as follows:
Physical Abuse-A recent act (within the past two years) or failure to act,
which causes a non-accidental serious physical injury that causes the child
severe pain or significantly impairs the child's functioning, either temporarily
or permanently.
Sexual Abuse-An act or failure to act that results in the employment, use,
persuasion, inducement, enticement or coercion of a child to engage in or assist
any other person to engage in any sexually explicit conduct or any simulation
of any explicit conduct for the purpose of producing any visual depiction,
including photographing, videotaping, computer depicting or filming, of any
sexually explicit conduct or the rape, sexual assault, involuntary deviate sexual
intercourse, aggravated indecent assault, molestation, incest, indecent exposure,
prostitution, statutory sexual assault or other form of sexual exploitation of
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Reports of abuse are received by the Department of Public
Welfare's Childline and Abuse Registry. Staff of the counties' children
and youth agencies are required to conduct investigations and must see
the child within twenty-four hours to assure that he or she is safe.
Investigations must be completed within thirty days after which a
determination is made as to whether the report is founded or indicated
(i.e., substantiated), or unfounded. The DPW's Annual Reports set forth
the following statistics regarding reports of child abuse in Pennsylvania:
In the year 2000:
* 22,809 reports of suspected child abuse were received.
* 5,002 (21.9%) of the reports were substantiated.
* 50% of all substantiated reports involved sexual abuse.
* 9,042 children218were removed from the setting where the alleged
abuse occurred.

In the year 2001:
* 23,099 reports of suspected child (and student) abuse were received.
* 4,784 (21%) of the reports were substantiated.
* 51% of all substantiated reports involved sexual abuse.
* 8,465 children were removed from the setting where the alleged
abuse occurred.

children.
Mental Abuse-An act or failure to act that results in a psychological
condition, as diagnosed by a physician or licensed psychologist, including the
refusal of appropriate treatment that:
- Renders a child chronically and severely anxious, agitated, depressed
socially withdrawn, psychotic, or in reasonable fear that the child's life or
safety is threatened; or
. Seriously interferes with the child's ability to accomplish ageappropriate developmental and social tasks.
Serious Physical Neglect-A prolonged or repeated lack of supervision or the
failure to provide the essentials of life including adequate medical care, which
endangers a child's life or development or impairs the child's functioning.
Other essentials include food, shelter, clothing, dental care, personal care,
protection from physical injury and supervision.
Imminent Risk-An act or recent act or failure to act or series of such which
creates an imminent risk of serious physical injury to or sexual abuse or sexual
exploitation to a child.
218.

PA. DEP'T OF PUB. WELFARE ANN. REP. (2001).
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In the year 2002:
*24,408 reports of suspected child (and student) abuse were received.
* 5,057 (2 1%) of the reports were substantiated.
* 52% of all substantiated reports involved sexual abuse.
* 8,953 children219were removed from the setting where the alleged
abuse occurred.

With respect to child abuse statistics available from the DPW
pertaining to 2002, the following observations may be made. Reports of
suspected child abuse increased six percent from the previous year. Of
those reports of abuse that were substantiated, the living arrangement of
the child at the time of the abuse was most commonly (47%) in a home
with a single parent. The second most common living arrangement
(32%) was in a home with two parents. It is also notable that forty-nine
children died from abuse-two more than in 2001. Sadly, 581 children
(11% of the substantiated reports) involved children who had been
abused before.
Of the substantiated reports of abuse, 63% involved girls and 37%
involved boys, while 79% of the substantiated reports of sexual abuse
involved girls and 21% involved boys. Finally, it is worthy of note that
in 464 of the reports, children reported themselves as victims. Of those
reports, 131 (28%) were substantiated. Of all perpetrators, 74% had a
parental relationship (mother, father, step-parent or paramour of a
parent) to the child.22 °
Particularly with reference to the percentage of substantiated reports
that involved sexual abuse, it can readily be seen that the Pennsylvania
DPW Statistics differ markedly from the nationwide statistics discussed
earlier. However, as acknowledged by the DPW in its annual reports, "it
is difficult to compare one state to another with respect to child abuse
due to the differing definitions of abuse and neglect in child abuse laws;
different procedures and criteria for screening and investigating referrals;
laws dealing only with the most severe forms of abuse and neglect; and
varied staff training. These differences affect both the quality and
quantity of the statistics. '
With respect to sentencing, the Pennsylvania Commission on
Sentencing maintains extensive data banks and studies on a wide variety

219.

PA. DEP'T OF PUB. WELFARE ANN. REP. (2002).

220. Id
221.

Id.at 32.

SENTENCING OF ADULT OFFENDERS

2004]

of subjects of interest to those studying the criminal justice system.
However, that data is not recorded or categorized based on crimes
against children, except for those few crimes specifically designated as
involving child victims.
Additionally, the manner in which the
Sentencing Commission's data is collected and compiled involves
recording only the counts of the "most serious offense" per criminal
incident.
222
The Sentencing Commission's data pertaining to rape;
involuntary deviate sexual intercourse;2 23 sexual assault;224 and
aggravated indecent assault 225 is not available by age of victim. Data that
is available by age of victim is as follows for the year 2000:
Crime Convictions
" Statutory Sexual Assault, victim under 16226
" Indecent Assault, person under 13227
" Indecent Exposure, person under 16228
* Corruption of Minors, when
crime of sexual nature 229
230
" Sexual Abuse of Children
Take photo:
Sell photo:
Possess photo:
"Unlawful Contact or Communication with Children 231
" Sexual Exploitation of Children 232
XI.

261
215
36
393
16
8
21
4
0

Some Pennsylvania Stories

Pennsylvania, along with every other state in our nation, engages
each day in the struggle to prevent child abuse and protect our children
and in the prosecution and punishment of those who harm them.
The Superior Court, as Pennsylvania's intermediate appellate court
of general jurisdiction, hears all direct appeals from cases involving the
criminal sexual abuse or assault of children,233 and in most instances, is
§ 3121 (2000 & Supp. 2003).

222.

18 PA. CONS. STAT. ANN.

223.

18 PA. CONS. STAT. ANN. § 3123 (2000 & Supp. 2003).

224.

18 PA. CONS. STAT. ANN.

225.

18 PA. CONS.
18 PA. CONS.
18 PA. CONS.
18 PA. CONS.
18 PA. CONS.

226.
227.
228.
229.
230.
231.

§ 3124.1 (2000).

STAT. ANN. § 3125 (2000 & Supp. 2003).
STAT. ANN. § 3122.1 (2000).
STAT. ANN. § 3126 (2000).
STAT. ANN. § 3127 (2000).
STAT. ANN. § 6301 (2000).

18 PA. CONS. STAT. ANN.
18 PA. CONS. STAT. ANN.

§ 6312 (2000 & Supp. 2003).
§ 6318 (2000 & Supp. 2003).

232.

18 PA. CONS. STAT. ANN. § 6320 (2000).

233.

See 42 PA. CONS. STAT. ANN. § 742 (2004) (providing that the Superior Court
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234

the court of last resort.
Each year, the fifteen commissioned judges of
the Superior Court (along with those senior judges who continue to ably
serve the Court) hear in excess of 8,000 appeals, approximately 56% of
which are criminal cases. The Superior Court does not keep statistics on
the number or dispositions of those cases involving the victimization of
children (except for those crimes, as referenced above, which, by
definition involve child victims, such as corruption of minors).
By way of example, however, the following summary provides
descriptions of some of those cases that have come before the Court over
the past five years, along with the sentences imposed by the trial courts
for the offenses at issue. 235 As can be seen from these examples, and as
is evident from the national statistics referenced above, most child sexual
abuse occurs in the home.
Joey's Story236

Joey was only six years old when his father began showing him
pornographic pictures and fondling him. Although Children and Youth
Services was contacted, no criminal charges were filed. Joey's parents
separated and he did not see his father for four years. In 1997, when
Joey was ten, his father reappeared and approached his son as he walked
home from school. After coaxing the child into his car, Joey's father
raped him. These attacks continued on four or five subsequent occasions
until Joey's mother discovered the abuse.
Joey's father pled guilty to corruption of minors and incest. He was
sentenced by the trial court to the maximum sentence allowable
under Pennsylvania law, an aggregate sentence (in the aggravated

shall have exclusive appellate jurisdiction of all appeals from final orders of the courts of
common pleas, regardless of the nature of the controversy or the amount involved, except
such classes of appeals as are by any provision of this chapter within the exclusive
jurisdiction of the Supreme Court or the Commonwealth Court). Note, however, that
those cases involving convictions for murder, for which the death penalty was imposed,
are appealed directly to the Pennsylvania Supreme Court.
234. The Pennsylvania Supreme Court exercises discretionary jurisdiction, upon the
filing of Petitions for Allowance of Appeal, and, typically, agrees to hear fewer than ten
percent of those cases.
235. This listing of cases is by no means complete, nor is it intended to be statistically
representative. Moreover, as the summaries of these cases are, by necessity, brief, they
do not include a comprehensive discussion of all of the issues presented on appeal or of
the court's rationale in rendering its disposition. Additionally, as Constitutional
challenges to Pennsylvania's Megan's Law II were and are ongoing during this period,
and as some, but not all, of these cases involved findings that the appellant was a
"sexually violent predator" under Megan's Law, discussions of that issue with respect to
the listed cases are omitted as beyond the scope of this article.
236. The names of all of the children referenced have been changed to protect their
privacy.
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sentencing range) of six to fifteen years imprisonment. The trial
judge set forth a listing of aggravating factors which supported his
sentence, stating that he was "hard-pressed to think of a factual scenario
that would be more onerous or more reprehensible as a factual predicate
for supporting a guilty plea to incest." The judgment of sentence was
affirmed on appeal.237
Maggie's Story
At age six, Maggie was sexually assaulted on several occasions by
an adult male in his early twenties, who was her third cousin. The
perpetrator pled guilty to charges of rape, statutory sexual assault,
corruption of minors, and indecent assault. He was sentenced to an
aggregate term of five to ten years imprisonment plus a concurrent
five years probation. The written report from the Sexual Offender
Assessment Board revealed that this offender had been adjudicated
delinquent at age twelve for sexually abusing a six-year-old neighbor
girl, and that he had stopped abusing at age twelve solely because he was
"locked up." He admitted that after his release from various juvenile
facilities, he had sexually molested twenty-nine children, ranging in age
from three to ten, and that he had threatened his victims and physically
abused them on occasion. Additionally, he admitted forcibly raping a
seventeen-year-old girl.
On appeal, the Superior Court retained jurisdiction of the case, but
remanded in order for the trial court to hold a hearing to determine
whether challenged psychiatric evaluations and summaries were
conducted for treatment purposes, and, if so, whether the offender was
advised of his rights against self-incrimination, and whether counsel was
present.238
Michael's Story
Michael was only four years old when he was raped twice by his
step-grandfather. Michael's "grandpa" told him that this was "their
secret" and thus, Michael was not permitted to tell anyone what had been
done to him. Nonetheless, the crimes came to light, and the perpetrator
was charged with a number of sex-related offenses. Pursuant to a plea
agreement, he pled guilty to charges of rape, indecent assault, and
corruption of minors. Michael's step-grandfather was sentenced to an
aggregate term of six and one-half to twenty-three years
237.
2001).
238.

Commonwealth v. Lisinichia, No. 235 EDA 2001 (Pa. Super. Ct. filed Sept. 20,
Commonwealth v. Carter, 821 A.2d 601, 609 (Pa. Super. Ct. 2003).
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imprisonment. His judgment of sentence was affirmed by the Superior
Court.239

Tiffany's Story
Nine-year-old Tiffany was playing outside her home when her
neighbor, an adult male, invited her into his home. She accepted his
invitation. Once inside, the neighbor exposed himself and violated the
child manually and orally. The perpetrator pled guilty to charges of
involuntary deviate sexual intercourse, aggravated indecent assault, and
corruption of minors. He was sentenced to an aggregate term of six to
thirty years imprisonment. At the hearing, he admitted to having
engaged in sexual conduct with the victim on numerous occasions over a
one and one-half to two year period. His judgment of sentence was
affirmed by both the Pennsylvania Superior and Supreme Courts.24 °
Allison's Story
Allison was thirteen when she was raped by her father. As a result
of a plea bargain, he was sentenced to four to ten years imprisonment
for statutory rape, and the charges of incest, indecent assault, and
corruption of minors were nolprossed. Allison's father did not file a
direct appeal. However, three years later, on appeal from an order
denying his motion to correct an illegal sentence under the Post
Conviction Relief Act (PCRA), 42 Pa. Cons. Stat. Ann. §§ 9541-9546
(1998 & Supp. 2003), his case was remanded for the appointment of
241
counsel and the preparation of an amended PCRA petition.
Brittany's Story
At the age of five, Brittany was subjected to multiple sexual assaults
by her father. Also victimized during the same time period was a tenyear-old girl who was a friend of Brittany's family. Brittany's father
later admitted to having at least a thirteen-year history of abnormal
sexual contact with minors, beginning with a complaint by his fifteenyear-old sister-in-law twelve years earlier. He also had a history of
alcohol and drug abuse. The expert witness from the State Sexual
Offenders Assessment Board, whom the trial court found credible,
testified that Brittany's father's substance abuse lowers his inhibitions
and provides an opportunity for him to act out abnormal sexual urges,
239. Commonwealth v. Fisher, 787 A.2d 992, 997 (Pa. Super. Ct. 2001).
240. Commonwealth v. Gaffney, 702 A.2d 565, 570 (Pa. Super. Ct. 1997), affd, 733
A.2d 616, 617 (Pa. 1999).
241. Commonwealth v. Guthrie, 749 A.2d 502, 504 (Pa. Super. Ct. 2000).
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that he promoted a relationship with Brittany to molest her a series of
times, and that his sexual abuse of a family member increases his risk of
recidivism.
He was sentenced to seven to thirty-six months
imprisonment for indecent assault; seven to thirty-six months
imprisonment for a second count of indecent assault (to be served
concurrently); and to one year of probation for forgery (to be served
consecutively) and was given credit for time served. His judgment of
sentence was affirmed by the Superior Court.24 2
Shaniqua'sStory
Shaniqua was nine years old when she was raped by her father. As
a result of a plea agreement, Shaniqua's father pled nolo contendere to
rape and corruption of a minor. The negotiated plea resulted in a
recommended sentence of three to twelve years incarceration, with
credit for time served. However, when he failed to appear for his
required court date, the trial court ordered a bench warrant for his arrest.
When Shaniqua's father was arrested for another crime several months
later, the trial judge refused to honor the negotiated plea agreement and
sentenced him to ten to twenty years imprisonment for the rape, and
a consecutive term of two and one half to five years imprisonment
for corrupting a minor, the charges to which he had previously pleaded
nolo contendere. His judgment of sentence was affirmed by the Superior
43
2

Court.

Melissa's Story
Melissa was age seven when her aunt's boyfriend raped her at her
aunt's apartment. When asked how many times it had happened, Melissa
was not able to give an exact number, but indicated that it had happened
on the couch, the floor, and in the bedroom. The perpetrator pled nolo
contendere to the charges of sexual assault and corruption of minors, and
the remaining charges of rape, aggravated indecent assault, and
endangering the welfare of children were nolle prossed by the
Commonwealth. He was sentenced to consecutive terms of five to ten
years incarceration on the charge of sexual assault and nineteen to
twenty-eight months incarceration on the charge of corruption of
minors, a sentence in the aggravated range. In justifying this
sentence, the trial judge explained that this victim was, for all practical
purposes, defenseless, that the offense consisted of multiple incidents,
and that this violation "unequivocally corrupted the morals and
242.

Commonwealth v. Haughwout, 837 A.2d 480, 490 (Pa. Super. Ct. 2003).

243.

Commonwealth v. Jefferson, 777 A.2d 1104, 1108 (Pa. Super. Ct. 2001).
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innocence of this precious seven-year-old child; and this violation
occurred arising out of circumstances where [the perpetrator was] in a
position of trust, where [he was] expected to look out for the safety and
well-being of this child together with other adults and despite that this
offense took place. Any lesser sentence would depreciate the seriousness
of this crime." 2On
appeal, his judgment of sentence was affirmed by the
44
Superior Court.

Tanya's Story
Tanya was fourteen when she and her brother were left in the care
of their adult male neighbor while their mother took her youngest
daughter to the hospital to be treated for a severe asthma attack. After
Tanya's brother fell asleep, the neighbor sexually assaulted Tanya.
Several weeks passed before Tanya told her mother about the attack
because she was afraid of the perpetrator. Tanya's neighbor was
sentenced to ten to twenty years incarceration following his
convictions for aggravated indecent assault, statutory sexual assault,
and indecent assault. He did not file a direct appeal, but instead filed a
PCRA petition after which the court reinstated his direct appeal rights.
His appeal to the Superior Court was dismissed and his case was
remanded for further proceedings consistent with the PCRA.24 5
Lori's Story
During the year Lori turned fifteen, she resided with her mother and
her step-father. One morning at 3:00 a.m., while Lori was sleeping, her
step-father entered her bedroom and molested her. When Lori tried to
say no, her step-father covered her mouth. She later testified that she
was scared, she didn't know what to do, and didn't know if anybody
would believe her if she told them. Lori's step-father repeated these
assaults approximately every other week for a year until he temporarily
moved out of the residence. Lori indicated that on every occasion, she
could smell the odor of alcohol on his breath, and occasionally could
smell the odor of marijuana on his person. Eventually, Lori confided in
her school guidance counselor, who proceeded to contact the Children's
Bureau, which then notified the police.
During the trial, the
Commonwealth admitted evidence regarding domestic violence in Lori's
home perpetrated by her step-father against both Lori and her mother as
well as evidence that Lori's mother had sought a Protection from Abuse
Order against him. Lori's step-father was found guilty by a jury of
244.

Commonwealth v. Miller, 835 A.2d 377, 379 (Pa. Super. Ct. 2003).

245.

Commonwealth v. Anderson, 801 A.2d 1264, 1267 (Pa. Super. Ct. 2002).
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aggravated indecent assault, indecent assault, and corruption of minors.
246
Thereafter, he was sentenced to three to six years imprisonment.
Beth's Story
Beth was only five years old when her mother left their home to
spend the day at the hospital with Beth's grandmother. Beth's fifty-nineyear-old step-grandfather was asked to watch her for the day. While in
his care, he asked Beth if she wanted to play a "secret game," during
which he sexually molested her. He told Beth not to tell anyone of their
secret game. However, when Beth's mother returned home, Beth told
her what had happened. Later that evening, Beth was taken to the police
station and then to the hospital. After Beth was determined by the court
to be competent to testify, a jury trial was held, and Beth's stepgrandfather was convicted of involuntary deviate sexual intercourse,
aggravated indecent assault, indecent exposure, endangering the welfare
of a child, and corruption of minors. He was sentenced to an aggregate
term of ten to twenty years imprisonment, and his judgment of
sentence was affirmed by the Superior Court.24 7
The Story of Kelly and Brett
Kelly and Brett were ages six and four when their father sexually
assaulted them on a continuing basis for over a six-month period. The
assaults ceased after their father moved out of their residence. A jury
convicted him of two counts each of endangering the welfare of children,
corruption of minors, aggravated indecent assault, and indecent assault
for the molestation of his daughter and son. He was sentenced to two
consecutive terms of twelve to thirty-six months for endangering the
welfare of children. The corruption of minors charges and indecent
assault charges were merged with the aggravated indecent assault
charges, for which he was sentenced to two consecutive terms of
forty-eight to 100 months. His judgment of sentence was affirmed by
the Superior Court.248
Marley's Story
Marley, age fifteen, had just returned home, after attending a week
of band camp. Four of Marley's friends (age fifteen and sixteen), who
had also attended the camp, decided to have a party at Marley's house.
246. Commonwealth v. Barger, 743 A.2d 477, 478 (Pa. Super. Ct. 1999).
247. Commonwealth v. Bishop, 742 A.2d 178, 182 (Pa. Super. Ct. 1999).
248. Commonwealth v. Delbridge, 771 A.2d 1 (Pa. Super. Ct. 2001), rev'd and
remanded, 2003 WL 23532188 (Pa. filed Sept. 25, 2003).
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Marley's mother purchased alcohol for the teens. After an evening of
drinking, two of the girls and Marley went upstairs to Marley's bedroom
and went to sleep. The other two girls had passed out in the basement.
During the night, Marley's father sexually assaulted the two girls in the
basement. Marley's father was charged with rape, two counts of
aggravated indecent assault, and four counts of indecent assault. A jury
convicted him of all charges but two counts of indecent assault. The
trial court sentenced him concurrently to seven to fifteen years
imprisonment for the rape charge, two to four years imprisonment
for the aggravated indecent assault charges, and three to twenty-four
months imprisonment for two of the indecent assault charges.
Marley's father did not file a direct appeal, but instead filed a petition for
post-conviction relief pursuant to the PCRA, which was denied. The
Superior Court reversed and ordered the case to be remanded for a new
trial based on the alleged ineffectiveness of trial counsel.
The
Commonwealth's appeal to the Pennsylvania Supreme Court was
granted, but later dismissed as improvidently granted. 49
The Story of Lisa and Lana
Lisa, age ten, and her sister Lana, age eleven, were staying at their
father's home when he repeatedly sexually molested them. Their father
was charged and convicted by a jury of three counts of rape, four counts
of involuntary deviate sexual intercourse, five counts of aggravated
indecent assault, nine counts of indecent assault, two counts of
endangering welfare of children, and one count each of incest, indecent
exposure, statutory sexual assault, and sexual assault. Both girls testified
against their father. He was sentenced to an aggregate term of seven
to fifteen years imprisonment. The Superior Court affirmed his
judgment of sentence.250
Cindy's Story
Cindy was eleven years old when her mother's former boyfriend
sexually assaulted her. He was charged and convicted by a jury of
involuntary deviate sexual intercourse, indecent assault, and corruption
of minors. The trial court sentenced the perpetrator to a term of six
and one half to thirteen years for involuntary deviate sexual
intercourse and found that the indecent assault conviction merged
for sentencing purposes. He was also sentenced to one to two years
imprisonment for the corruption of minors conviction, to run
249.
250.

Commonwealth v. Dupert, 725 A.2d 750 (Pa. 1999).
Commonwealth v. Ervin, 766 A.2d 859, 862 (Pa. Super. Ct. 2001).
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concurrently with his other sentence. On appeal the Superior Court
affirmed in part, but remanded for a hearing on counsel's
ineffectiveness.25 1
Sandra'sStory
When Sandra was eight years old, she was repeatedly sexually
molested by her step-father. He was charged with multiple acts over a
fourteen-month period, and was convicted by a jury of one count of
statutory rape, one count of aggravated indecent assault, one count of
involuntary deviate sexual intercourse, three counts of indecent assault,
and three counts of corruption of a minor. The trial court sentenced
Sandra's step-father to sixteen to forty years incarceration. On
appeal to the Superior Court, his judgment of sentence was affirmed. A
subsequent PCRA petition was dismissed by the trial court, which order
was likewise affirmed by the Superior Court. 52
Andy's Story
Andy was eight years old when he was repeatedly raped and
sexually assaulted by his mother's live-in boyfriend. The perpetrator
told Andy that he would kill him if he told anyone, that nobody cared
about him, and that nobody would believe him. Andy's mother
eventually learned of the abuse and the police began an initial
investigation that subsequently was dropped. Once the investigation was
renewed, Andy told a police detective that the perpetrator had abused
him almost daily during a two-year period. The offender was ultimately
convicted at a bench trial of involuntary deviate sexual intercourse,
endangering the welfare of a child, and corrupting the morals of a child.
He was sentenced to an aggregate term of ten to twenty years
incarceration followed by twelve years probation. The Superior Court
affirmed his sentence on appeal. 253
Maurice 's Story
Maurice was eight years old when his uncle went into his bedroom
and sexually molested him. The assaults happened on three or four
additional occasions. A jury convicted Maurice's uncle of involuntary
deviate sexual intercourse, aggravated indecent assault and corruption of
minors. He was sentenced to consecutive terms of five to fifteen years
251. Commonwealth v. Fink, 791 A.2d 1235, 1239 (Pa. Super. Ct. 2002).
252. Commonwealth v. Hoffman, 780 A.2d 700, 702 (Pa. Super. Ct. 2001).
253. Commonwealth v. Jette, 818 A.2d 533, 537 (Pa. Super. Ct. 2003), appeal denied,
833 A.2d 141 (Pa. 2003).
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imprisonment for involuntary deviate sexual intercourse, three to
ten years imprisonment for aggravated indecent assault, and five
years probation for corruption of25 minors.
His judgment of sentence
4
was affirmed by the Superior Court.

Annie's Story
Annie was four years old when she was spending the day at the
home of her babysitter. An exterminator arrived at the home to perform
exterminating services. Annie followed the man around the home,
asking him questions. At one point, Annie and the man were alone in the
basement. It was later discovered that the man had sexually assaulted
Annie. Following a bench trial, the man was convicted of indecent
assault and corruption of a minor. He was sentenced to five years of
probation on both counts to run concurrently. He was found not
guilty of involuntary deviate sexual intercourse, aggravated indecent
assault, simple assault, recklessly endangering another person, and false
imprisonment.
His judgment of sentence was affirmed by the Superior
255
Court.
XII. Considerations in Sentencing
These stories, and countless others just like them, repeat themselves
day after day in our communities. Sentencing the offenders represents
only part of the story.
In the context of crimes against children, sentencing carries with it
certain considerations not apparent in other areas. First, child victims are
emotionally vulnerable, and the determination of whether to subject a
child to the pressure of testifying at a trial is itself a hard decision.
Prosecutors are duty-bound to seek justice and to use their best efforts to
gain convictions and secure adequate sentencing for offenders.
Prosecutors, however, are also human beings, who carry with them a
concern for the welfare of these child victims. The decision to compel a
child to relive the abuse and testify against the perpetrator may not be the
right decision in all cases. Obviously, this consideration plays a
prominent role in the prosecutor's choice to enter into a plea agreement
rather than pursue a jury verdict in certain of these cases. Lower
sentences may, in turn, result from such an approach.
Second, every trial is a gamble, and guilty verdicts are never
guaranteed. This is particularly true in cases involving the victimization
of children, as questions regarding the child's competence to testify (i.e.,
254.
255.

Commonwealth v. L.N., 787 A.2d 1064, 1067 (Pa. Super. Ct. 2001).
Commonwealth v. O'Drain, 829 A.2d 316, 318 (Pa. Super. Ct. 2003).
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the capacity to communicate, the capacity to observe the occurrence and
remember it, and the consciousness of the duty to speak the truth), as
well as concerns regarding the child's ability to effectively convey the
facts on the witness stand, are real factors to be considered. Young
children often cannot identify dates and places with requisite degrees of
specificity. Likewise, prosecutors often must charge an offender with
fewer counts than would actually reflect the number of occurrences
simply because of difficulties in proof.
As opposed to physical abuse cases which carry with them
identifiable physical injuries, sexual abuse cases often come down to the
child's word against that of the alleged perpetrator. Children, out of fear
or intimidation, often delay reporting the abuse, or never report it, and it
is discovered through some other means.
All of these considerations may constitute obstacles to the effective
prosecution of these types of crimes, may result in plea bargaining, and
may result in lower sentences. Considering all of the factors impacting
such prosecutorial decisions, justice may ultimately be served by such
sentences in view of the genuine risk that a trial may have resulted in no
conviction at all.
As can be seen from these examples, and as is evident from the
statistics referenced above, most child sexual abuse occurs in the home.
In the words of Senator Clinton:
However fearful or uncertain we are, we have obligations to our
children. Home can-and should-be a bedrock for any child.
Communities can-and should-provide the eyes and enforcement to
watch over them, formally and informally. And our government
can-and should--create
and uphold the laws that set standards of
256
safety for us all.
XIII. Pennsylvania's Response
The Commonwealth of Pennsylvania, through its elected
representatives, has made significant strides in addressing the seemingly
unremitting problem of child sexual abuse. The legislature's efforts,
previously discussed in Part IX, in enacting Pennsylvania's Megan's
Law I and Megan's Law II, constituted the most noteworthy examples of
these efforts.
Also of significance was the legislature's modification of
Pennsylvania's parole laws in 1996, and the corresponding changes in
the parole decision-making policies of the Pennsylvania Board of
Probation and Parole. The consequence of this modification was the
256.

CLINTON,

supra note 2, at 145.

PENN STATE LAW REVIEW

[Vol. 109:2

placement of "primary consideration on the risk to public safety by the
parole petitioner as the dominant factor in evaluating parole
applications."' 2 57 The parole statute's introductory provision now
provides that "the public safety must be
considered 'first and foremost'
2 58
in the Board's execution of its mission."
More recently, the legislature squarely addressed the public's
concerns regarding inadequate sentencing options available to trial
judges by raising the legal sentencing range for the most serious sexual
On December 16, 2002, thenoffenses against child victims.
Pennsylvania Governor Mark S. Schweiker, signed into law amendments
to sections 3 121 and 3123 of Title 18, thereby increasing the penalties
for the crimes now delineated as Rape of a Child and Rape of a Child
With Serious Bodily Injury and Involuntary Deviate Intercourse With a
Child and Involuntary Deviate Intercourse With a Child with Serious
Bodily Injury. 259
The legislative history includes the following
comments by State Representative Ronald S. Marsico in support of these
amendments:
I ask that the members support this amendment, which would
increase the maximum penalties for rape from 20 years in prison to
40 years when the victim is a child and from 20 years in prison to life
imprisonment when the victim is a child and suffers serious bodily
injury.
As we know, rape is always a heinous crime, but it is never more

horrific than when the victim is a young child. We have had a
number of situations and cases here in Pennsylvania and a local case
here in Dauphin County where a 5-year-old girl was raped by her
mother's boyfriend. . .. In addition to the emotional scars that will

haunt this girl for the rest of her life, she also suffered severe physical
injuries as a result of the rape. Yet the monster who did this to her
was sentenced to just 25 years in prison; just 25 years. That
punishment hardly fits the crime. Unfortunately, that is all the judge
was able to do in this case. His hands were tied by laws that limited
the maximum sentence for rape to 20 years.
257. Mickens-Thomas v. Vaughn, 321 F.3d 374, 376 (3d Cir. 2003).
258. Id. at 377. See 61 PA. STAT. § 331.1 (1999). § 331.1. Public policy as to parole
The parole system provides several benefits to the criminal justice system,
including the provision of adequate supervision of the offender while protecting
the public, the opportunity for the offender to become a useful member of
society and the diversion of appropriate offenders from prison. In providing
these benefits to the criminal justice system, the board shall first and foremost
seek to protect the safety of the public. In addition to this goal, the board shall
address input by crime victims and assist in the fair administration of justice by
ensuring the custody, control and treatment of paroled offenders.
259. S.B. 1402, 2002 Leg., 18 6 th Sess. (Pa. 2002).
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My amendment would ensure that justice is served in rape cases like
these by increasing the maximum penalties for rape up to 40 years in
prison when the victim is a child. Offenders could face life in prison
if the victim is a child and the child suffers serious bodily injury. It
also establishes longer maximum sentences for the crimes of
involuntary deviate sexual intercourse and aggravated indecent
assault in cases where the victim is a child under 13 years of age or
where the child suffers serious bodily injury. .. I think it is our
responsibility to ensure that criminals who
prey on our most
260
vulnerable citizens are adequately punished.
The effective date of these amendments was February 7, 2003.261
A chart which provides the most current listing of sexual assault
crimes, including those crimes specifically delineated as crimes against
children, is included as Appendix A.262 A chart which contains a listing
of other chargeable crimes in sexual assault and child abuse cases is
included as Appendix B263 A chart which lists crimes for which
the
2 64
grading is increased for child victims is included as Appendix C.
Also noteworthy, in 2003, the Pennsylvania Municipal Election
Ballot contained two Ballot Questions for the November 4, 2003
Election. The first, Ballot Question 2003-1, read as follows: "Shall the
Pennsylvania constitution be amended to provide that a person accused
of a crime has the right to be 'confronted with the witnesses against him,'
instead of the right to 'meet the witnesses face to face'?" The second,
Ballot Question 2003-2 read as follows: "Shall the Pennsylvania
constitution be amended to provide that the general assembly may enact
laws regarding the manner by which children may testify in criminal
proceedings, including the use of videotaped depositions or testimony by
closed-circuit television?" Both ballot questions passed by a resounding
margin. 265 On September 16, 2004, the Commonwealth Court of
260, An Act Amending Title 18 (Crimes and Offenses) of the Pennsylvania
Consolidated Statutes, further providing for the offense of forgery; and providing for
computer offenses and for penalties, Hearing on S.B. 1402 Before House Comm., 2002
Leg., 18 6 h Sess. 2169-70 (Pa. 2002) (comments of Ronald S. Marsico, State Rep.,
Dauphin County).

261.

S.B. 1402, supra note 259.

262. Christopher H. Connors, Esquire, Deputy District Attorney, Allegheny County,
Pennsylvania, Sex Assault Crimes (2004). Reprinted with the permission of the author.
263. Christopher H. Connors, Esquire, Deputy District Attorney, Allegheny County,

Pennsylvania, Crimes to Charge in Sex Assault Cases: Other Crimes Commonly Charged
in Sex Assault or Child Abuse Cases (2004). Reprinted with the permission of the author.
264. Christopher H. Connors, Esquire, Deputy District Attorney, Allegheny County,

Pennsylvania, Crimes Where Grading is IncreasedFor Child Victims (2004). Reprinted
with the permission of the author.
265.

Commissions, Elections, & Legislation Department of State, Official 2003

Municipal Election Results Ballot Questions, available at http://web.dos.state.pa.us/perl
elections/elec results/dsf/statewide3.cgi.

Ballot Question 2003-1 received 1,239,356
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Pennsylvania rendered a decision addressing a Petition for Review filed
by three attorneys in Pennsylvania seeking a declaration voiding these
new amendments, Article I, Section 9 (the face to face amendment) and
Article V, Section 10(c) (the judicial administration amendment) to the
Pennsylvania Constitution, which were passed by the electorate.266 After
analyzing the numerous procedural and substantive challenges to the
amendments, the court concluded that the Petitioners' allegations failed
to aver any viable cause of action. The court therefore sustained the
preliminary objections in the nature of demurrers filed by the General
Assembly, the Secretary of the Commonwealth and the Attorney
General, and dismissed the Petition for Review.267
Outside of the criminal arena, but no less critical to the welfare of
our children, lie the numerous statutory protections accorded through the
Commonwealth's juvenile court system. Under 42 Pa. Cons. Stat. Ann
§ 6302 (2000 & Supp. 2003), a trial court may declare a child to be
"dependent" if, inter alia, the child is "without proper parental care or
control, subsistence, education as required by law, or other care or
control necessary for his physical, mental, or emotional health or
morals." As the Superior Court has explained, "[w]hether a child is
lacking proper parental care and control encompasses two discrete
questions: (1) Is the child at this moment without proper parental care 26
or8
control? and (2) If so, is such care and control immediately available?
"[I]f a child is adjudicated dependent under the Juvenile Act, he cannot
be separated from his parents absent a showing that the separation is
clearly necessary., 269 Furthermore, under Pennsylvania law, "a decision
to remove a child from his or her parents' custody must be reconciled
with the 'paramount purpose' of preserving family unity', 270 Although
the standard of review is broad, an appellate court may not overrule the
findings of the hearing judge if they are supported by competent
evidence. 27' A finding of dependency must be supported by clear and
convincing evidence that proper parental care and control are not
available.2 72 Thus, under Pennsylvania's dependency laws, the court
may remove children from their home if they have been abused while in
the care of their parents, either by the parents or by others from whom
"Yes" votes and 578,031 "No' votes. Ballot Question 2003-2 received 1,494,261 "Yes"
votes and 360,283 "No" votes.
266. Bergdoll v. Commonwealth, 2004 WL 2059438 and 2059440 (Pa. Commw. Ct.
filed Sept. 16, 2004) (Pellegrini, J. dissenting).
267. Id. at 27.
268. In re Jeffrey S., 628 A.2d 439, 440 (Pa. Super. Ct. 1993).
269. In Interest of Feidler, 573 A.2d 587, 588 (Pa. Super. Ct. 1990).
270. In re S.M., 614 A.2d 312, 314-15 (Pa. Super. Ct. 1992).
271. Matter of Read, 693 A.2d 607, 610 (Pa. Super. Ct. 1997).

272.

Id. at 609.
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the parents failed to protect them, and if removal is clearly necessary to
ensure the children's safety.
Additionally, unsung heroes throughout the Commonwealth labor
every day to address the unremitting dilemma of crimes against children.
Two of many such individuals may be found in the Allegheny County
District Attorney's Office. In 1999, District Attorney Stephen A.
Zappala, Jr. established that office's Domestic Violence Prosecution
Unit. Mr. Zappala asked Deputy District Attorney Christopher H.
Connors to create and supervise the unit. One goal of the Domestic
Violence Prosecution Unit is to ensure that cases are not withdrawn or
dropped simply due to the reluctance of victims to prosecute their
offenders. The unit maintains a concentrated focus on victim safety. Mr.
Connors had previously focused on the prosecution of rape, child abuse,
and homicide cases. In leading the office's more recent efforts at
combating domestic violence, Mr. Connors is keenly aware that child
abuse and domestic violence are inextricably intertwined.
Likewise, in June 2000, the Allegheny County Court of Common
Pleas Criminal Division's Adult Probation Department formed a
Domestic Violence Unit. Recognizing that "37% of Pennsylvania
women who visit emergency rooms do so for injuries inflicted by an
intimate partner and that domestic violence claimed 115 lives in our
Commonwealth during 2000, the unit has adopted victim safety and
offender accountability as primary goals. 27 3
In December 2001, Allegheny County probation staff members
completed training on the statewide model for supervision of the
domestic violence offender, which was developed and conducted by the
Pennsylvania Coalition Against Domestic Violence. The Coalition is in
the process of providing training on the model and its protocols to all
sixty-seven counties in the Commonwealth.27 4
The Allegheny County Court of Common Pleas has specifically
recognized that "[t]he only offender group with a higher rate 275
of
recidivism than the domestic violence perpetrator is the sex offender.,
Accordingly, the Allegheny County Probation Office is creating
caseloads that will deal exclusively with this type of offender.2 76
Efforts within the community itself are likewise undertaken by
countless individuals who devote substantial time and energy to
addressing the crisis of violence against our children. National efforts,
such as the Silent Witness National Initiative, a domestic violence
273.
Pa.) at
274.
275.
276.

2001 ANNUAL REPORT (Ct. of Common Pleas of Allegheny County, Pittsburgh,
25.
Id.
Id. at 26.
Id.
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awareness program, was implemented in Pittsburgh by the National
Council of Jewish Women. One of the objectives of the initiative is to
educate the public, through the Domestic Abuse Awareness Project, by
disseminating information about abuse together with the availability of a
domestic abuse hotline. This program also seeks to further the goal of
encouraging "community and legislative action to end the violence in our
society, improve laws to protect
women and children, and provide better
277
enforcement of those laws.,

A constant resource for victims of sexual assault-women, men,
and children-is Pittsburgh Action Against Rape (PAAR), an agency
committed to ending sexual violence. PAAR provides therapy and crisis
intervention, as well as assistance to victims during trials. As part of its
programming, this organization offers valuable educational sessions to
schoolchildren, as well as to professionals and various groups in the
community. PAAR also publishes and distributes brochures to assist
victims and educate the community, including "A Guide for Friends &
Family of Sexual Violence Survivors" and "Child Sexual Abuse," both
published by the Pennsylvania Coalition Against Rape, and "Preventing
Date Rape," published by PAAR.278
Another organization making a difference is Parents Anonymous of
Pennsylvania, a group devoted to child abuse prevention and treatment.
Parents Anonymous sponsors the Child Abuse Prevention Campaign in
Pennsylvania. Every April, since 1983, has been observed as Child
Abuse Prevention Month, a time to focus on the protection of children by
raising community awareness.2 7 9
XIV. Conclusion
According to some in law enforcement, the American justice system
has long viewed child abuse as "family crimes" providing an excuse to
give perpetrators lighter sentences, whereas strangers who kill children
are much more likely to be given long sentences. 280 Whether one views
the child abuse sentences handed down in recent years as lenient, it is
clear, at least in Pennsylvania, that public outcry has captured the
attention of the legislature and, at least in part, has prompted the
277.

NAT'L COUNCIL OF JEWISH WOMEN, PITTSBURGH SECTION, The Silent Witness

National Initiative: A Domestic Violence Awareness Program: Unveiling Ceremony

(Sept. 17, 2003).
278. See Pittsburgh Action Against Rape website availableat http://www.paar.net.
279. PARENTS ANONYMOUS OF PENN., Spring 2004 Newsletter, available at
http://www.parentsanonymousofpa.org/news-spring04.pdf. (last visited Sept. 9, 2004).
280. Robin Estrin, Experts: Babies Often Don't Get Justice in Fatal Abuse Cases,
THE TIMES
HERALD-RECORD,
Nov. 12, 1997, available at http://www.threcord.com/1997/11-12-97/aupairwe.htm (last visited Sept. 9, 2004) (quoting William
Fallon, Chief of the Sexual Assault and Child Abuse Unit, Essex County, Massachusetts).
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enactment of laws requiring harsher penalties for sexual crimes against
children.
Other jurisdictions have considered myriad alternatives for
addressing the conundrum of dealing with adult sex offenders who harm
our children. Everything from chemical castration 281 to the death
penalty28 2 has been proposed, and in some instances, enacted.

Most

recently, Switzerland approved new laws that represent some of Europe's
harshest laws on violent criminals and pedophiles, imposing life

281. In 1996, California enacted legislation subjecting twice-convicted child
molesters to chemical treatment designed to reduce sex drive in males, known as
"chemical castration." The statute requires weekly injections of Depo-Provera as a
condition of parole. See CAL. PENAL CODE § 645 (West Supp. 1997). See also Jennifer
M. Bund, Comment, Did You Say Chemical Castration?59 U. PITT. L. REV. 157 (Fall
1997). Despite considerable controversy, several other states have enacted similar
chemical castration laws, and many others have drafted bills that are pending in their
state legislatures. Id.; see also In the Matter of R.B., 765 A.2d 396 (Pa. Super. Ct. 2000),
wherein the Pennsylvania Superior Court held the trial court had abused its discretion in
requiring a seventeen-year-old juvenile who pled guilty but mentally ill to simple assault
and terroristic threats, to undergo evaluation to determine whether he was receptive to
treatment through chemical castration. The juvenile had revealed during counseling that
he had cravings to sexually assault young girls. Id. at 396. The court held that
pharmacological intervention through Depo-Provera had not been validated and verified
with proven results for adolescents, that treatment protocol would require extensive
follow-up and supervision, including adherence to drug protocol that exceeded limits of
probation, and that the court had not explored less dangerous and potentially harmful
means. Id. at 397. The Superior Court explained, "[o]ur review of Pennsylvania
statutory and case law on the use of medical castration and Depo-Provera discloses no
discussion of this issue, and a survey of the cases and laws of other jurisdictions reveals
that where it has become an issue in the courts, it has not met with a favorable reception."
Id. (citations omitted). See id. at 397-99 for a discussion of cases and articles on this
issue; see also Alison G. Carpenter, Comment, Belgium, Germany, England, Denmark
and the United States: The Implementation of Registration and Castration Laws as
ProtectionAgainst Habitual Sex Offenders, 16 DICK. J. INT'L L. 435 (Winter 1998).
282. See State v. Wilson, 685 So.2d 1063, 1065-70 (La. 1996) (in which the Supreme
Court of Louisiana held that death penalty is not an excessive penalty for the crime of
rape when the victim is a child under the age of twelve, and that capital punishment is
justified given appalling nature of the crime, the severity of the harm inflicted upon the
victim, and the harm imposed on society, and found that Louisiana statute was
distinguishable from the act held to be unconstitutional in Coker v. Georgia, 433 U.S. 584
(1977) (plurality opinion)). See also Georgia's statute authorizing the death penalty for a
person convicted of raping a female child less than ten years of age. GA. CODE ANN.
§ 16-6-1(a) and (b)(2001). The question of whether the United States Constitution bars
imposition of the death penalty for crimes such as rape of a child, which do not result in
death of the victim, remains an unresolved issue. People v. Hernandez, 69 P.3d 446 (Cal.
2003) (citations omitted). For interesting discussions of this issue, see Emily Marie
Moeller, Comment, Devolving Standards of Decency: Using the Death Penalty to Punish
Child Rapists, 102 DICK. L. REV. 621 (Spring 1998); J. Richard Broughton, "On
Horror's Head Horrors Accumulate": A Reflective Common on Capital Child Rape
Legislation, 39 DUQ. L. REV. 1 (Fall 2000); and Melissa Meister, Murdering Innocence:
The Constitutionalityof CapitalChild Rape Statutes, 45 ARIZ. L. REV. 197 (Spring 2003).
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sentences for certain of these crimes.283 Some states are addressing the
problem by greeting child sex offenders who have served their sentence
in prison with civil commitment papers, requiring their involuntary
commitment to psychiatric hospitals upon release from prison.284
Whether sentences are too little or too much, perhaps the more
important question is, are they too late? Obviously, the harm to a child
283. Fiona Fleck, Swiss to Vote on Child Rape Law, PITT. POST-GAZETTE, Feb. 8,
2004, at A6 (reprinting article from the New York Times). According to the article,
"[1]egal experts contend that the proposals could set Switzerland on a collision course
with the European Court of Justice. Under the European Human Rights Convention,
prisoners have the right to regular judicial review of their cases. [Proponents of the bill]
contend that it is too risky to release certain criminals like child rapists or killers." Id.
On February 9, 2004, it was reported that Swiss voters approved the measure on February
8, 2004. According to news reports, the proposals won 56% of the national vote and
received the support of 24 of Switzerland's 26 cantons, thus constituting the "double
majority" required for a binding proposal. Swiss Ok Child Rape Law, PITT. POSTGAZETTE, Feb. 9, 2004, at A4.
284. New Jersey, along with fifteen other states, has begun to utilize this "fiercely
debated but politically popular system of preventative detention." Laura Mansnerus,
Questions Rise Over Imprisoning Sex Offenders Past Their Terms, N.Y. TIMES, Nov. 17,
2003, at Al. Under the New Jersey system, "men who have finished their prison terms
are involuntarily committed as psychiatric patients, and with a handful of exceptions, are
recommitted each year." Id. New Jersey's 1998 statute authorizes the involuntary
commitment of individuals who have served time for certain sexually based offenses and
who are "found to have a 'mental abnormality or personality disorder' that makes him
likely to commit another crime. These men are to be given treatment, chiefly group
therapy, until they are judged no longer dangerous." Id. The law was prompted in part
by the 1994 rape and murder of seven-year-old Megan Kanka by a convicted and released
sex offender. Id. The United States Supreme Court addressed the constitutionality of
Kansas' Sexually Violent Predator Act, also authorizing involuntary civil commitments,
Kan. Stat. Ann. § 59-29a01 et seq. (1994) in Kansas v. Hendricks, 521 U.S. 346 (Kan.
1997) (Breyer, J. dissenting). Hendricks was committed as a sexually violent predator on
the basis of pedophilia as a mental abnormality under Kan. Stat. Ann. § 59-29a02(b)
(1994). In reversing the judgment of the Supreme Court of Kansas, the United States
Supreme Court held, in an opinion by Justice Thomas, that the Act's definition of
"mental abnormality" satisfies substantive due process requirements, explaining that the
Court has consistently upheld involuntary commitment statutes that detain people who
are unable to control their behavior and thereby pose a danger to the public health and
safety, provided the confinement takes place pursuant to proper procedures and
evidentiary standards. Id. at 356-57. The Court also held that the Act does not violate
the Constitution's double jeopardy prohibition or its ban on ex post facto lawmaking. Id.
at 361-367 (citations omitted). See also Kansas v. Crane, 122 S. Ct. 867 (2002) (Justice
Scalia dissenting), wherein the United States Supreme Court, in an opinion by Justice
Breyer, held that Kansas' Sexually Violent Predator Act does not require the state to
prove an offender's total or complete lack of control over his dangerous behavior, but
that the United States Constitution does not allow civil commitment under the Act
without any lack of control determination. Id. at 870. See also Seling v. Young, 121 S.
Ct. 727 (2001) (Justice Stevens dissenting), wherein the United States Supreme Court, by
Justice O'Connor, held that the Washington Supreme Court's prior determination that
Washington State's sexually violent predator statute was civil rather than criminal
precluded inmate's double jeopardy and ex post facto constitutional challenge based on
conditions of his involuntary civil commitment. Id. at 732-36.
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cannot be undone no matter what sentence we as a society decide to
impose. While we must address criminal punishment for all of its
inherent value, we must also examine prevention, in whatever form it can
be proven effective.
Solutions to the problem of child abuse and to dealing with the
offenders might be more ascertainable if we were to reexamine the way
we keep data regarding crime and sentencing. If convictions and
sentencing of perpetrators of crimes against children were separately
categorized as such, efforts to study and analyze this issue, from a variety
of perspectives, would be easier to undertake and thus, at least
potentially, more useful in arriving at solutions.
As recommended by Senator Clinton, the public needs to know that:
"Cases of physical or sexual abuse should be referred immediately to
the police. If the police decide to proceed with charges against any
adult in a child's home, even as an accessory to a crime, child
protective workers should assist in deciding whether the child should
stay in the home or be moved to safer ground. And social workers
and courts should make decisions about terminating parental rights of
abusive parents more quickly, rather than removing and returning
abused children time and again." As the U.S. Advisory Board on
Child Abuse and Neglect recommends: "The child's safety and wellbeing must be a priority in all child and family programs.
Some specific recommendations for prevention and intervention
include the following: better training in identifying and reporting cases of
abuse for coroners, police officers, prosecutors, doctors, teachers, and
social workers; increased funding for in-home support services for
families at risk; teaching children that they have a right to say "no" to
physical contact with others if it is sexually threatening; letting children
know that they can and should confide in other adults if they are abused
or threatened by someone; and establishing community-based
crisis
2 86
abuse.
child
on
programs
education
and
services
intervention
Likewise, the efforts undertaken in Allegheny County, which focus
on prevention as well as prosecution, as previously discussed, are a step
in the right direction. Undoubtedly, community efforts also play a large
part in the big picture of dealing with what truly is a national epidemic.
Because of the complexity of the problem, child abuse cries out for a
more nuanced approach. Albeit a topic of national concern, it is in many
ways a crisis that can be best addressed through local solutions.
As aptly stated by the Catholic Conference:

285.
286.

CLINTON,

supra note 2, at 143-44.

Action Alliance for Children, supra note 48.
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The most important work to help our children is done quietly-in our
homes and neighborhoods, our parishes and community
organizations. No government can love a child and no policy can
substitute for a family's care, but clearly families can be helped or
hurt in their irreplaceable roles. Government can either support or
undermine families as they cope with the moral, social, and economic
stresses of caring for children. . . . The undeniable fact is that our

children's future is shap7ed both by the values of their parents and the
policies of our nation.
Finally, education is the critical component in addressing this
unremitting challenge. We must bring this topic out of the shadows, and
make certain it stays in the forefront of our public consciousness. It is
only then that we can make progress in protecting our children from the
nightmare of sexual abuse.
Just recently, our nation watched in horror the videotaped depiction,
played repeatedly on the national news, of a stranger in a mechanic's
uniform abducting eleven-year-old Carley Brucia, outside of a car wash,
near her home in Florida. Days later, tragically, she was found dead, and
the suspected perpetrator turned out to be a repeat criminal offender.
Public outrage justifiably ensued.
Where, however, is the public outrage for the tens of thousands of
children abused and even murdered each year in their own homes?
Where are their advocates? These children too need a voice in the
criminal justice system and a place in our public consciousness.
Our nation's children deserve to feel safe and secure, particularly in
their own homes. They deserve the carefree days of youth. Those of us
whose decisions affect the criminal justice system, and whose voices can
be heard, must be vigilant in protecting these children, the most
vulnerable among us. Our children are entitled to nothing less.

287.

CLINTON, supra note

2, at 310.
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Come often to us,fear no wrong;
Sit near us on the bough:
We'll talk of sunshine and of song,
And summer days, when we are young;
as long
Sweet childish days, that were288
As twenty days are now.

288. William Wordsworth, To a Butterfly, in A CHILD'S TREASURY OF POEMS 92
(Mark Daniel ed., 1986).
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APPENDIX A
SEX ASSAULT CRIMES
DEVIATE
SEXUAL
INTERCOURSE
PENIS IN MOUTH
PENIS IN ANUS
MOUTH IN (ON)

SEXUAL
INTERCOURSE
PENIS IN VAGINA

Without
victim's
consent

Sexual Assault
§3124.1
Felony 2

PENETRATION
OF GENITALS
OR ANUS

INDECENT
CONTACT

VAGINA
FOREIGN
OBJECT

FINGER
VAGINAIN

INDECENT
CONTACT

IN ANUS
FOREIGN OBJECT
IN VAGINA

FINGER IN ANUS

Sexual Assault
§3124.1
Felony 2

AIA
§3125(a)(1)
Felony 2
2-1/2 year
mandatory if

Indecent
Assault
§3126(a)(1)

Victim less than 13

Misdemeanor 2

AIA
§3125(a)(2)&(a)(3)
[but charge
§3 125(a)(1)]
Felony 2

Indecent
Assault
§3126(a)(2)&
(a)(3)

2-1/2 year
mandatory if
Victim less than 13

[but charge
§3126(a)(1)]
Misdemeanor 2

Forcible
compulsion or
threat of
forcible

Rape
§3121(a)(1)&(a)(2)
Felony 1

IDSI
§3123(a)(1)&(a)(2)
Felony I

compulsion

5 year mandatory if
Victim less than 16

5 year mandatory if
Victim less than 16

Rape
§3121 (a)(3)

IDSI
§3123(a)(3)

§3125(a)(4)

Felony
5 year mandatory if
Victim less than 16

Felony 2
Fe
-1/2 year
mandatory if
Victim less than 13

Victim Is
unconscious or
suspect knows
that the victim
is unaware that
the conduct is
occurrin
Suspect has
substantially
impaired
victim's power
to appraise or
control his or
her conduct by
administering
or employing,
w ith o u t
of
knowledge
victim,
drugs,

Felony
5 year mandatory if
Victim less than 16
V

Rape:
admiisteingAssaultl
(a)(4)
§3121
Felony 1
F e lo ny
5 year mandatory if
Victim less than 16

IDSI*
§3123(a)(4)
Felony I
5 year mandatory if
Victim less than 16

intoxicants or
other means for
the purpose of
preventing
resistance:
Victim suffers
from a mental
disability which
renders him or
her incapable
of consent

Rape
§3121(a)(5)
Felony I
5 year mandatory if
Victim less than 16

IDSI
§3121 §3123(a)(5)
§313(a(5)Assault
()(5
Felony I
5 year mandatory if
Victim less than 16

AIA
Indecent
Assault
§3126(a)(4)
Misdemeanor 2

AIA
§3125(a)(5)

Indecent

Felonyy2ea
-1/2 year
mandatory if
Victim less than 13

§ 3 12 6( a)( 5
§3126(a)(5)
Misdemeanor 2

AIA
§3125(a)(6)
Felony 2
2-1/2 year
mandatory if
Victim less than 13

Indecent
§3126(a)(6)
Misdemeanor 2
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Rope of a Child
Rape
§3121(c)
Victim is less
than 13

Victim is less
than 13 and
suffersbodiy
serious
inury'
bodily injury in
the course of
the offense
(effective
2/7/03)

Victim is less
than 16 and
suspect is 4 or
more years
older than
victim and
victim and
suspect are not
married to each

20 - 40 years max
(effective 2/7/03 -

IDSI with a Child
§3123(b)
20 - 40 years max
5 year mandatory

foreprices s0for prior cases see
old §3121(6))

(effective 2/7/03 for prior cases see
old §3123(6))

wipe of a Child
with Serious
InjuryBodily
§3121(d)

IDSI with a Child
with Serious Bodily
Injury
§3123(c)

Up to a Maximum of

Up o a Maximum of
Life

Statutory Sexual
Assault
§3122.1

AIA
§3125(a)(7)
Felony 2
or
AIA of a Child
§3125(b)
(effective 2/7/03)
(Only If the
Suspect also
Violates
3125(a)(1), (2), (3),
(4), (5) Or (6))
Felony 1

Indecent
Assault
§3126(a)(7)
Misdemeanor I

Same as Victim
less than 13

Same as Victim
less than 13

MA
§3125(8)

Indecent
Assault
§3126(a)(8)

5 year mandatory

§ DSI
§3123(a)(7)
Felony I

Misdemeanor 2

Felony 2
5 year mandatory

other
Under § 3101 "Sexual Intercourse" technically includes oral and anal sex as well, but IDSI is more appropriate charge for situations
involving oral or anal sex.
: "Date Rape Drugs"

Under § 2714, a person commits a crime if, with the intent to commit one of these crimes, he administers,
without the victim's knowledge, drugs or intoxicants-even if the above crimes are not completed
Under § 3121 (b), a person who conmits a Rape (§ 3121 only) with such a drug is subject to an additional
penalty of up to 10 years in jail and a S100,000 fine. This may be a case where Rape should be charged for
oral or anal sex.

©5/6/98,2003 CHRISTOPHER H. CONNORS, ALLEGHENY COUNTY DISTRICT ATTORNEY'S OFFICE

PENN STATE LAW REVIEW

[Vol. 109:2

APPENDIX B
CRIMES TO CHARGE IN SEX ASSAULT CASES
OTHER CRIMES COMMONLY CHARGED
IN SEX ASSAULT OR CHILD ABUSE CASES
*
*

CORRUPTION OF MINORS §6301
ENDANGERING THE WELFARE OF CHILDREN § 4304
EWOC graded as Felony 3 when there is a course of conduct
violating a duty of care, protection or support.

*
*
*
*
*
*
*
*
*
*

CRIMINAL ATTEMPT §901
CRIMINAL CONSPIRACY §903
CRIMINAL HOMICIDE OF UNBORN CHILD §2601, ET. SEQ.
AGGRAVATED ASSAULT OF UNBORN CHILD §2606
SIMPLE ASSAULT §2701
AGGRAVATED ASSAULT §2702
RECKLESSLY ENDANGERING ANOTHER PERSON §2705
TERRORISTIC THREATS §2706
STALKING §2709.1
UNAUTHORIZED ADMINISTRATION OF INTOXICANT
§2714
INSTITUTIONAL SEXUAL ASSAULT §3124.2
KIDNAPPING §2901
UNLAWFUL RESTRAINT §2902
FALSE IMPRISONMENT §2903
INTERFERENCE WITH THE CUSTODY OF CHILDREN §2904
CONCEALMENT OF WHEREABOUTS OF A CHILD §2909
LURING A CHILD INTO A MOTOR VEHICLE §2910
INDECENT EXPOSURE §3127
SEX WITH AN ANIMAL §3129
INCEST §4302
CONCEALING THE DEATH OF A CHILD §4303
DEALING IN INFANT CHILDREN §4305
SEXUAL ABUSE OF CHILDREN §6312
RELATES TO TAKING SEXUALLY EXPLICIT OR CERTAIN
NUDE PHOTOS, FILM OR VIDEOS OF CHILDREN OR
POSSESSION OF CHILD PORNOGRAPHY
SEXUAL EXPLOITATION OF CHILDREN § 6320
UNLAWFUL CONTACT OR COMMUNICATION WITH
MINOR §6318
INVASION OF PRIVACY §7507.1
ANY OTHER CRIME WHICH MAY APPLY

*
*
"
•
"
*
*
*
*
*
*
*
*

*
*
*
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RAPE AND IDSI COMPARED TO SEXUAL ASSAULT
The crime of Sexual Assault
§3124.1 covers both "sexual
intercourse" (also covered by Rape) and "deviate sexual intercourse"
(also covered by IDSI). The difference is that both Rape under
§3121(a)(1)&(2), and IDSI under §3123(a)(1)&(2) require forcible
compulsion or threat of forcible compulsion while Sexual Assault only
requires a lack of consent.
The forcible compulsion under Rape or IDSI, however, includes not
only physical force or violence, but also moral, psychological or
intellectual force used to compel a person to engage in sexual intercourse
against that person's will. Therefore, in most cases both the Rape or
IDSI and the corresponding Sexual Assaults should be charged. Sexual
Assault is not ordinarily charged without its corresponding Rape or IDSI
charge, although it can be in an appropriate case.
On the other hand, if the victim has clear injuries, or if the case was
clearly one involving forcible compulsion, the Rape or IDSI should be
charged without the corresponding Sexual Assault.

©5/6/98, 2003 CHRISTOPHER H. CONNORS, ALLEGHENY COUNTY DISTRICT ATTORNEY'S OFFICE
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APPENDIX C
CRIMES WHERE GRADING IS INCREASED
FOR CHILD VICTIMS
INVOLUNTARY MANSLAUGHTER § 2504
Graded as a Felony 2 when victim is under 12 and is in the care,
custody or control of the person who caused the death

"

SIMPLE ASSAULT § 2701
Graded as a Misdemeanor 1 if committed against a child under 12
by an adult 21 or older

"

UNLAWFUL RESTRAINT § 2902
Graded as a Felony 2 if committed against a child under 18

"

FALSE IMPRISONMENT § 2903
Graded as a Felony 2 if committed against a child under 18

"

INDECENT ASSAULT § 3126(a)(7)
Graded as a Misdemeanor 1 under § 3126(a)(7) when child is less
than 13

INDECENT EXPOSURE § 3127
Graded as a Misdemeanor 1 if person knows or should have known
that any of the persons present were less than 16
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